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With apologies to Professor Carter







(And you should see the garbage they said about the Black women.) 

So how did we get from Brown v. Board of Education to a Trump 
lawyer* suing Northwestern University for hiring too many Black 
folks?

well... 

* Jonathan Mitchell, who in addition to representing Trump and suing Northwestern is notorious for being the guy 
behind Texas's S.B. 8, the "bounty" law letting total randoms sue anyone involved in an abortion. He also graduated 
from the University of Chicago law. Charming fellow, I'm sure.



Abbreviated history of the 14th Amendment

Reconstruction
•Build multiracial 

democracy, 
uplift Black folks

Redemption, Jim 
Crow

•Terrorism ends 
Reconstruction, 
white supremacy 
reigns 

Brown v. Board
•Stop 

“discriminating” 
(what’s that?)

Colorblind 
Constitutionalism

•Anything race-
conscious is 
discrimination
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What’s “Discrimination?” The Trojan Horse



We might have thought we knew what 
discrimination was

But 40 years later…



The apotheosis of 
the so-called 
“anti-
classification” 
(colorblind) 
approach, 
prohibiting 
voluntary busing to 
create integrated 
schools



The case for classification vs. subordination: 

- Sociological uncertainty (is racial injustice always 
one way? What about non-racial kinds of 
discrimination?)

- Stigma, stereotyping, tokenization, distraction (cf. 
Carter)

- Brutish “equal means same” formalism

These are all respectable critiques of 
racially progressive policies (though I 
think there are good replies to them)

But lately things have gotten dark…



What the…?



We’ve seen this 
before



Racist caricatures of the undeserving Black, the bad Black



Is it affirmative action and other race-conscious progressive state action that 
creates a stigma … or is the stigma created by the revanchist white supremacist 
attack on any policy of inclusion?



Three different ways of seeing AA

• Individual: someone (maybe not deserving) is benefited, someone 
else is harmed

• Internal: there are institutional reasons for a school, employer, 
etc., to shape its composition 

• External: Social Justice
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Three different ways of seeing AA

• Individual: someone (maybe not deserving) is benefited, someone 
else is harmed

• Internal: there are institutional reasons for a school, employer, 
etc., to shape its composition 
• Here’s where all the action is.  Diversity rationale quintessential 

example, but also possible First Amendment rationales, 
rationales rooted in error theory of simplistic credentialism 
(GPA misses the student who worked 2 jobs, etc.)

• External: Social Justice



Focusing on internal defangs “deservingness”

• Critique of meritocracy: merit-based challenges assume an 
externally given ranking. But ranking is actually relative to internal 
goals
• E.g., why should selective high school want student with 

highest G.P.A. over the cello player? 
• But: the most effective right-wing challenges can then shift to 

internal critique
• This is why levying plagiarism allegations against university 

leaders have been so effective: focused on consensus internal 
standard



Conclusion: Schools at all levels need to develop robust accounts of 
what they’re doing, their goals and their institutional teleologies. 
Combine with robust social scientific accounts of how it works.

This can be expected to differ: high schools have different goals from 
colleges, research universities have different goals from liberal arts 
colleges, religious institutions have different goals from secular 
institutions.

(Part of the reason that religious exemptions from even equality-
focused law seem more plausible sometimes is because we know 
they have a sincere and well-developed telos)



Concrete examples

• Secular private institutions: lean in much harder on First Amendment 
rights to build an effective classroom, and, at the university level, a lab
• Develop and deploy empirical research about things like pedagogy 

and race 
• School districts and municipalities: incremental pushing back on 

Parents Involved with more robust account of sociological 
consequences of past de jure discrimination (also useful for Evanston)
• We have to fix SCOTUS’s bizarre allergy to social science (see also 

partisan gerrymandering, death penalty)
• Religious institutions can actually pursue social justice (but caution 

about expanding religious exceptionalism)—Quakers a key example. 



Thank you!

• Further reading: 
• Paul Gowder, Standpoint Epistemology, the First Amendment, 

and University Affirmative Action, 32 Wɪʟʟɪᴀᴍ & Mᴀʀʏ B. ᴏꜰ Rᴛꜱ. 
J. 979 (2024) offers a case for university affirmative action 
based on the consensus telos of doing excellent teaching and 
research.

• Paul Gowder, Why Majority Religions Should Not Be 
Accommodated, 108 Iᴏᴡᴀ L. Rev. 2153 (2023) highlights the 
dangers of religious accommodations in particular, which 
limits the wisdom of relying on a religious telos.
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