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EXECUTIVE SUMMARY

When established in 2003, the Office of Refugee Resettlement’s (ORR) Division of Unaccom-
panied Children’s Services cared for roughly 6,000 children in thirteen facilities. Twenty years
later, ORR’s program has grown to over 240 facilities and programs spread across 23 states.
Global child migration is at an all-time high as more children flee extreme violence, corruption,
forced gang conscription, social inequality, and the effects of climate change. As ORR’s program
for unaccompanied children is expected to grow, Loyola University Chicago’s Center for the
Human Rights of Children (CHRC) undertook an 18-month interdisciplinary study to examine
the conditions of care for unaccompanied children in federal custody.

The study uniquely brings together socio-legal scholarship on children’s rights, migration stud-
ies, and child welfare in a comprehensive examination of the care of unaccompanied children in
ORR custody. Enlisting a national survey with 135 respondents and 55 in-depth interviews with
current stakeholders—including facility staff, clinicians, attorneys, and advocates—we identify
ORR’s strengths and challenges in providing research-informed, culturally-, linguistically- and
age- appropriate services to children in government custody.

To ensure a holistic evaluation of children’s needs—those needs essential to ensuring the
well-being and proper development the child—researchers employed a comprehensive, inter-
nationally-recognized interdisciplinary tool: the Convention on the Rights of the Child. Using
this framework, researchers identified distinct areas for evaluation, including the recognition of
a child’s voice; measures for safety and protection; right to family unity; access to health care,
legal services, education, recreation, and leisure; and the right to practice one’s religion, cul-
ture, and language. Researchers also evaluated these core areas with respect to the intersectional
identities of young people, including for specialized populations such as Indigenous children,
pregnant and parenting teens, children with disabilities, LGBTQIA+ children, and children aging
out of ORR care. Finally, the study sought to identify policies and practices that shape children’s
experience of ORR custody, including information sharing as well as staffing and training.

Each section of the report identifies key findings and extensive recommendations across multi-
ple domains. While too numerous to distill in an executive summary, the following high-level
findings and recommendations can be used as a roadmap for the report. A deeper dive into each
area of the report will yield detailed findings and corresponding recommendations that identify
immediate, concrete, achievable recommendations and strategies to improve the quality of care
for children seeking safety in the United States.
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FINDINGS

1. Unsuitability of congregate care for children: Approximately 85% of children in ORR cus-
tody are placed in congregate care facilities—facilities that most commonly hold 50 to 200
children with some facilities holding up to 1,400 children. While the findings and recommen-
dations contained in this document are designed to ameliorate the conditions of such care, it
cannot go unnoted that ORR’s use of congregate care—a form of child detention—is contrary
to the well-being, health, and development of migrant children.

2. Need to solicit and incorporate children’s wishes: Children in ORR custody have little op-
portunity to provide input on the conditions of their care. When asked if there are formal
feedback mechanisms available to children, 45% of survey respondents indicated that they
were unaware of any mechanisms for child feedback. 35% of respondents were aware of a
comment box as the only feedback mechanism for children. In addition to conditions of care,
the voice of the child is not routinely reflected in the family reunification process. Survey
respondents indicated that 1 in 4 children do not have meaningful input in their family reuni-
fication. This trend appears across other areas including, importantly, decision-making related
to the child’s medical and mental health care, preferred religious practices, and preferred
cultural observances. Creating opportunities and processes that incorporate children’s wishes
are central to providing trauma-responsive care and creating a safe space for children.

3. Inconsistent quality of care and monitoring across facilities. There is considerable variation
in the conditions of care, access to services, and training of staff across facility types, siz-
es and locations. For example, in the provision of medical care, our findings indicated that
ORR struggles with “less visible” medical and mental health needs such that 90% of survey
respondents opined that children do not receive the highest standard of mental health care.
These inconsistencies persisted across other areas of a child’s care, for example outdoor
spaces for recreation and leisure vary considerably such that only 38% of survey respondents
indicated that children regularly go outdoors to play. The variations also appear in educa-
tion and the implementation of access to culture, language, and religion. For example, one
participant shared, “we provide Muslim children time and space to pray, but transportation
to a place of worship with an Imam is rare.” In contrast, in another facility, a participant
explained, “children get a prayer rug but not a special place to pray.” These inconsistencies
appear to result from limited or ambiguous policy guidance, variance in the interpretation
of ORR policy, and limited supervision of facilities by ORR and state child-welfare licens-
ing bodies. In fact, even in areas related to safety and protection, including reporting abuse,
interviewees consistently shared that law enforcement and child welfare agencies may not
respond to reports of abuse. The inconsistency of care is further exacerbated by high rates of
staff turnover and burnout which create challenges in hiring and retaining a well-qualified
and well-trained workforce.
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4. Specialized populations of children are acutely impacted. Children’s social and political
identities are multifaceted and intersectional, uniquely shaping how they experience ORR
custody. Specific populations—namely Indigenous children, pregnant and parenting teens,
children with disabilities, LGBTQIA+ youth, and children aging-out or aged-out of care—
consistently do not receive the services to which they are entitled. The clearest example of
this related to Indigenous children and the underutilization of interpretation services; when
asked why language lines are not used or underutilized, staff described the inconvenience of
scheduling telephonic interpreters when they can “get by” in Spanish. Similarly, we found
that facilities struggle to provide specialized services to children with disabilities with many
respondents reporting that facilities will “screen out” children with specialized needs rather
than accepting the child with heightened needs into the placement. Our findings indicate that
ORR facilities were unable to either promptly identify or fully address the needs of those
with intersecting vulnerabilities including pregnancy, LGBTQIA+ identity, and disability.
The full findings for each of these specialized populations are laid out in the report.

5. Institutionalized procedures for family reunification and release presume immigrant parents
are unable to provide proper care for the child. ORR’s family reunification policies appear
predicated on the presumption that parents and identified care givers for unaccompanied
children are “unfit” until proven otherwise. To overcome this presumption, ORR enlists a se-
ries of institutional processes—family reunification packets, fingerprinting, proof of income,
and home studies—that are arduous for families to complete, fail to effectively evaluate the
fitness of caregivers, and tend to ignore the harm of protracted custody. For example, 54% of
respondents identified documentation requirements as the primary reason for delays in family
reunification (followed closely by biometric requirements). These components of family re-
unification delay are reported to be deeply impacted by sponsors’ fear of ORR’s perceived or
actual association with law enforcement. Similarly, 42% of survey respondents indicated that
home studies unnecessarily delay family reunification. These procedures are contrary to fun-
damental domestic child welfare principles that presume fitness of parents or family members
in the absence of allegations or evidence of abuse, abandonment or neglect.

6. Need for greater transparency and accountability. Staft and stakeholders consistently shared
a need for greater transparency and accountability in processes and decisions regarding the
care and custody of unaccompanied children. This includes investigations into abuse and
mistreatment within facilities, family reunification/release decisions, significant incident
reports, transfers to more secure facilities, referrals for specialized evaluations and health
services, age-determination and age-out procedures, and information sharing between ORR
and law enforcement agencies.
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RECOMMENDATIONS

1. Congregate care should be a measure of last resort. In ORR facilities, children experience
a loss of liberty, control and autonomy. Rather than expand facility capacity and size, ORR
should emphasize kinship care and develop community-based placements, concordant with
the domestic child welfare system. To the extent practicable, these placements should be
made immediately following apprehension.

2. The U.S. Government’s approach to care and custody of children should be child-centered
and research-informed. Instead, many current policies and practices are rooted in immigra-
tion law enforcement priorities. Drawing on a robust body of research, ORR should align
its policies, procedures, and practices with research-informed, child welfare best practices.
Throughout, ORR should implement mechanisms to enlist a child’s voice and expressed de-
sires to inform decision-making impacting their care and release.

3. ORR must develop more consistent mechanisms for monitoring children’s experiences and
quality of care across facilities, including in educational assessments and curriculum, recre-
ation and leisure, religious and cultural practices, and access to interpreters.

4. Governmental agencies and contractors working with children require more robust interdis-
ciplinary training and guidance, especially as it relates to specialized populations. Addition-
ally, ORR staff and contractors need training on effectively working with children and with
independent experts, including child development experts, physicians, country conditions and
socio-cultural experts, and attorneys.

5. ORR should partner with external child welfare experts within and outside of the U.S.
Department of Health and Human Services to review its family reunification processes to
ensure its alignment with research-informed, child welfare best practices. Due to the dual
nature of ORR’s role of holding children in immigration custody while providing care, many
ORR policies and practices remain embedded in law enforcement approach rather than in
child welfare.

6. To remediate the harms associated with detention, there is a need for greater transparency and
accountability in ORR decision-making. Further, to protect children and families from gov-
ernment policies that inadvertently cause harm to children, Congress should appropriate and
ORR should allocate greater funding to appoint an attorney and, where appropriate, a child
advocate to all children in federal custody at the government’s expense.
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LETTER FROM THE DIRECTOR

Global migration is at an all-time high, as is the number of children arriving at U.S. borders
without an adult guardian. While the arrival of unaccompanied children is often characterized
and politicized as a “crisis,” children have been arriving to the United States since the concept
of national borders. While the reasons for increasing numbers of arriving children are complex,
the response should be simple—to provide the best care possible to support children’s health and
well-being.

The way migrant children are received and treated by the U.S., however, has been a contentious
issue for decades. In 1987, a federal lawsuit was brought on behalf of Jenny Flores, a fifteen-
year-old girl who fled the civil war in El Salvador arriving in the U.S. to live with her aunt. Jenny
was apprehended, forced to endure a strip-search, denied release to her aunt, and detained in-
definitely in a dilapidated hotel used as a federal detention facility without access to recreation,
education, or medical services. Jenny’s experience was not unique. The subsequent class action
lawsuit resulted in a national settlement known as the Flores settlement agreement. In spite of
continued efforts to nullify or circumvent the Flores settlement—including the Obama adminis-
tration’s expanded use of federal detention, the Trump administration’s numerous policies that
sought to undermine it, and the Biden administration’s use of large-scale, unlicensed emergency
intake facilities—the minimum standards of care remain in place. With the impending codifica-
tion of the Flores standards into federal regulation on the horizon, this research study on federal
detention for unaccompanied children is both critical and timely.

In 2009, the Women’s Refugee Commission published the landmark study, Halfway Home:
Unaccompanied Children in Immigration Custody. The study was the distillation of field research
with migrant children and stakeholders and site visits to ORR facilities. The study showed that
while there were many positive outcomes for children in transferring the custody and care of
children from immigration enforcement to ORR, the policies and practices in place continued

to blur lines between a law enforcement model and child welfare approach to the care, custody,
and release of migrant children. Since the publication of Halfway Home, the landscape for care,
custody and placement of unaccompanied migrant children has changed dramatically. ORR’s na-
tional network of shelters has grown to over 240 facilities and programs spread across 23 states.
While the program has benefited from some legislative and policy improvements, there has been
little research addressing how the increasing arrivals of children has impacted the agency’s abili-
ty to develop research-informed and child-appropriate policies and practices for custodial care.

To address this knowledge gap, the Center for the Human Rights of Children at Loyola Univer-
sity Chicago embarked on this 18-month interdisciplinary national study Kids in Care to learn
more about contemporary experiences of children in ORR care. The interdisciplinary design
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of the study is informed by law, medicine, social work, anthropology, and child welfare, along
with the most universally adopted human rights instrument in the world—the UN Convention on
the Rights of the Child. Learning about ways U.S. laws, policies, and practices impact children
is a vital part of our obligations under both domestic and international human rights law and
policy. It is also a moral obligation—to ensure that we protect the most precious members of our
human family.

Those working with children in ORR custody frequently describe their commitment to children’s
well-being as the primary reason for seeking this work. Their efforts, however, are consistent-

ly impeded by a bureaucratic system and anti-immigrant voices—in the public, in Congress,

and even within the Administration—challenging their every move. While this study is focused
on the conditions and treatment of children in ORR custody, it is important to note that ORR’s
mandate and work is part of a larger ecosystem of branches of government, public agencies, civil
society, and public will. For example, the resources allocated to ORR are determined by Con-
gress, and its policies and practices are both informed and affect various agencies, organizations,
and governmental, non-governmental and private-sector providers. In other words, the findings
of this study have implications not only for ORR and the children it serves, but for all of us.

It is my hope that the findings and information presented in this study will advance efforts to
create better laws, policies and practices for arriving children and will inspire a paradigm shift in
how the U.S. responds to kids in our care.

Katherine Kaufka Walts

Director

Center for the Human Rights of Children
Loyola University Chicago, School of Law
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ACRONYMS AND ABBREVIATIONS

ACF

ADA
CBP
CDC
CHIP

DHS
EIS
EOIR
FFS
FOJC
FRA
HHS
ICE
ICF
KYR
LOPC
LSP
LTFC
ORR
oTIP
PREA
PRS
ROR
SlJ
SIR
TVPRA
UNCRC
URM

Administration for Children and Families (a division of the US Department of Health

and Human Services)

Americans with Disabilities Act of 1990
US Customs and Border Protection
Center for Disease Control & Prevention

Children’s Health Insurance Program

US Department of Homeland Security

Emergency Intake Site

Executive Office for Immigration Review

Federal Field Specialist

Field Office Juvenile Coordinator

Family Reunification Application

US Department of Health and Human Services

US Immigration and Customs Enforcement

Influx Care Facility

Know Your Rights

Legal Orientation Program for Custodians of Unaccompanied Children
Legal Services Provider

Long-term Foster Care

Office of Refugee Resettlement

Office of Trafficking in Persons

Prison Rape Elimination Act

Post Release Services

Release on Recognizance

Special Immigrant Juvenile

Significant Incident Report

Trafficking Victims Protection Reauthorization Act of 2008
United Nations Convention on the Rights of the Child

Unaccompanied Refugee Minors (Program)
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BACKGROUND

Unaccompanied children arriving in the United States flee extreme violence, corruption, forced
conscription into gangs and organized crime, social inequality, and the devastating effects of
climate change. While the overall number of people arriving to the U.S. southern border is less
than when the Office of Refugee Resettlement (ORR) began caring for unaccompanied children,
the proportion of children has dramatically increased. According to U.S. Customs and Border
Protection (CBP) statistics, in fiscal year 2023, DHS referred 118,938 children to ORR, roughly
87% of all apprehensions of unaccompanied minors. In contrast, that number of referrals was
7,383 children (or 40% of all apprehended unaccompanied minors) in fiscal year 2010.

Figure 1: Countries of origin of unaccompanied children in ORR custody (FY2012 to FY2023)

1
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Figure 2: DHS apprehensions and referalsls of unaccompanied children to ORR
(FY2010 to FY2023)

Within 72 hours of apprehension, Customs and Border Protection is required to transfer most un-
accompanied children (excluding children from Mexico and Canada, unless they are identified as
a victim of a severe form of trafficking and/or express a fear of returning to Mexico or Canada)
to the care and custody of the ORR’s Division of Unaccompanied Children’s Services. Pursuant
to the 1997 Flores Settlement Agreement [hereafter: Flores], ORR is responsible for caring for
children in the least restrictive setting until they can be reunified with family, placed in foster
care, age-out of custody, or deported.

In practice, ORR places children in one of its 240 subcontracted facilities across 23 states. Ap-
proximately 85% of children in ORR custody are placed in congregate care facilities. The U.S.
Department of Health and Human Services (HHS) defines congregate care as an umbrella term
for a child care facility that provides 24-hour care and/or treatment for 7 to 12 children “who re-
quire separation from their own homes or a group living experience.” Yet, in the context of unac-
companied children, ORR defines congregate care as “a licensed or approved child care facility
operated by a public or private agency and providing 24-hour care and/or treatment typically for
12 or more children who require separation from their own homes or a group living experience.”
Applying this standard, ORR operates congregate care facilities that are as small as

12
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15 or 25 beds but which most commonly hold 50 to 200 children; some facilities hold 400 and up
to 1400 children.

Facilities typically are run by non-governmental organizations but over the years have also been
operated by for-profit companies, especially in the context of emergency sites. Facility types in the
ORR system are defined by the level of care and/or security, namely shelters (less security), staff-
secure (medium security), secure (high security), residential treatment centers (high security),
group homes, and short and long-term foster care (least security). ORR places children in facilities
according to their age, gender, and specialized needs but not necessarily in proximity to family
already living within the US. In 2021 and 2022, ORR opened emergency intake sites (EISs) and
influx care facilities (ICFs) to house tens of thousands of unaccompanied children in converted
convention centers, stadiums, and military bases; notably, these facilities are not required to meet
Flores protections. The majority of these facilities now stand vacant or have since closed, although
the Pecos ICF in Texas continued to house children as of January of 2024. In addition, ORR also
utilizes out-of-network placements for children with more complex needs identified on an ad-hoc
basis which are less controlled by ORR and subject to less monitoring by ORR and Flores Counsel.

Figure 3: Gender of children Figure 4: Age of children in ORR
in ORR custody (2023) custody (2023)
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Over the last decade, ORR has grown its reliance on large congregate care facilities. In fact,
ORR’ congregate care facilities are significantly larger than their counterparts in the domestic
child-welfare systems. While publicly available data from ORR is limited, data reveal that 90%
of unaccompanied children are held in facilities with more than 50 beds for, on average, 41 days
in 2022, down to 27 days in 2023. Others remain held in ORR facilities for over one year and up
to several years. These facilities function akin to detention, whereby children experience a loss
of liberty, control and autonomy. Facilities restrict children’s movement, personal expression and
identity, communication with family and community, and access to school and recreation. Held
in institutional spaces that can be disorienting and overwhelming, especially when apprehended
upon arrival in a new country, children are left with few mechanisms to cope with considerable
anxiety and uncertainty. It is important to note that ORR does not consider their system of care
to be carceral nor refer to their placements as detention. That said, the majority of our research
informants, including those who work within facilities, refer to ORR facilities as “detention” as
do children who navigate these institutions.

In contrast to ORR’s facilities, the domestic child welfare system has recognized that congregate
care is anathema to the health and well-being of children. Even short periods of confinement

can translate to “profound and negative impact[s] on child health and development.” Not only
does research show that institutional care negatively impacts cognitive development, it can
adversely impact a child’s overall wellbeing, physical and mental development, as well as future
educational and employment opportunities. For children who suffer from poor physical or mental
health, congregate care can further exacerbate these conditions and damage

long-term development. As a result, nearly every child-serving system in the United States

and Europe has reduced its reliance on congregate care, moving toward kinship care and
family-like placements.

Throughout this report, in addition to sharing our research findings, we identify how ORR and
facility staff might enlist long-standing research and established child welfare best practices to
ensure the safety and well-being of unaccompanied children. In the absence of comprehensive
reforms, we note our ameliorative approach does not address the reasons spurring children to
migrate nor the harms of congregate care on children.

14



KIDS IN CARE: Unaccompanied Children in Federal Government Custody

METHODOLOGY

This report is the culmination of an 18-month study on conditions of unaccompanied children in
the custody of the Office of Refugee Resettlement. This mixed-methods study included second-
ary research, an anonymous survey, and 1-on-1 interviews.

Desk research included reviewing U.S. statutes, regulations, policies, and reports; ORR guide-
lines; international human rights law and guidelines; academic research; non-governmental
reports; and child welfare best practices.

We conducted an anonymous survey via Qualtrics of 135 stakeholders (hereafter: respondents

or participants) working within the ORR system across the country. Stakeholders include pro-
gram directors and administrators, case managers, family reunification specialists, mental health
clinicians, physicians, education specialists, and case coordinators. Special attention was paid to
generate a representative sample that included staff from various sizes and diverse types of ORR
facilities across 22 states. In addition, we surveyed others who routinely enter ORR’s permanent
facilities, including attorneys, child advocates, and Flores class counsel. This 30 to 45-minute
survey included several topics, such as access to legal services, religious/ethnic/cultural services,
medical and mental health services, educational services, leisure and play, and access to coun-
sel. The U.S. Department of Health and Human Services (HHS) confirmed that ORR grantees
were permitted to participate in this independent, confidential study. HHS declined our request to
speak with ORR federal field specialists.

In addition, we conducted 55 one-on-one, open-ended interviews (60 to 90 minutes in length)
using an interview guide with stakeholders within the ORR system (hereafter: interviewees or
participants). As with the survey, we paid special attention to interviewing stakeholders who
worked in various sizes and diverse types of ORR facilities, including shelters, staff-secure,
secure, therapeutic, and foster care. The majority of interviewees had several years of experience
working in multiple facilities and in various roles, allowing them to speak about issues across
facility types and changes over time. Taken together, facility staff we interviewed worked in

15 states where ORR maintains permanent facilities. Interviewees were recruited via snowball
sampling and through practitioner conferences, regional stakeholder meetings, and professional
connections. Interviews were recorded, transcribed, coded and, when available, triangulated with
publicly available data.

The study was approved by the Institutional Research Review Board of Loyola University
Chicago (IRB #3435).

15
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LIMITATIONS

The findings outlined in this report are the most salient themes that emerged in our research.
There are some themes, however, that our research insufficiently addresses, such as the
experiences of youth in a secure setting and children under 13 years old (termed “tender

age” by ORR). In addition, HHS declined our request to interview children in ORR custody.
Children’s voices and insights are critical to ensuring that policies and practices meet their
diverse needs. Where possible, we reference scholarly research and organizational reports that
incorporate the experiences of children and youth themselves. In addition, this study focuses
exclusively on the conditions of children while in ORR custody. Additional research is needed
on children’s experiences in CBP custody prior to transfer. Elsewhere, in partnership with the
Women’s Refugee Commission, the first author has conducted research on children’s experiences
following release.
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CHILDREN’S VOICES

A growing body of literature documents the importance of children exercising their right to
expression, even from very young ages. ‘Having a voice’ is a protective factor from harm and

is critical to promoting their safety, wellbeing, and development, The United Nations Conven-
tion on the Rights of the Child (UNCRC) urges that children be permitted to express their views
freely, and to have their views “given due weight according to the age and maturity of the child,”
particularly on issues that affect them. A child’s expression or feedback on the conditions of their
care while in ORR custody and their release is no exception.

With few exceptions, the ORR Program Policy Guide contains no specific guidance for soliciting
or considering the wishes or expressions of a child. For example, when determining a child’s
placement, ORR guidelines state that the decision should be based on “child welfare best prac-
tices in order to provide a safe environment and place the child in the least restrictive setting
appropriate for the child’s needs.” There is no specific instruction about or inclusion of children’s
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wishes; as a result, facility staff are not obligated to consider their wishes nor to explain when
those wishes are not considered. Creating opportunities and processes that incorporate and are re-
sponsive to children’s wishes is central to child welfare systems, as well as to provide trauma-re-
sponsive care. Conversely, ignoring children’s voices can create situations in which children are
unable to challenge or to report situations of harm or abuse.

Finding: Limited mechanisms for soliciting children’s anonymous feedback on the condi-
tions of their care

Stakeholders we surveyed and interviewed shared a desire for children to communicate openly
about their wishes or concerns about the conditions of ORR care. When asked if they were aware
of any formal feedback mechanisms available to children at the facilities where they work, 45%
of survey respondents were unaware. Only 35% of survey respondents were aware of a comment
box for anonymous feedback. The remaining 20% indicated having multiple methods of solicit-
ing children’s feedback on the conditions of care at the facilities where they work. Mechanisms
included soliciting children’s input on the conditions of their care in house meetings, exit inter-
views, or through post-release telephone calls to children; notably, each of these interactions are
not anonymous.

One participant queried whether non-anonymous feedback mechanisms can yield fruitful re-
sponses from children, “How do you give a child a voice when they feel like they’re in deten-
tion? How do you get honest and real input from them? I’m not sure. I feel like our program
is well-run and comfortable, but kids’ voices are not as actively involved as we might want
them to be.”

Another respondent shared, “I don’t think there is a systematic way

to get feedback from kids other than comments or suggestion boxes at
facilities which may or may not be reviewed and followed up on. I feel
like we have to advocate for kids on a case-by-case basis when they share
with us concerns or feedback they have.”

Finding: Facility staff struggle to incorporate children’s wishes, particularly in family
reunification and medical decisions.
Our findings indicate that care providers attempt to allow children to freely express their views

yet struggle with limited written guidance and formal processes. Facility staff and ORR officials
alike appear unclear how to incorporate a child’s expressed wishes when at odds with preferred
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administrative outcomes. These struggles manifest primarily within two institutional processes:
1) family reunification (sponsorship) and 2) children’s medical needs.

Family reunification: 26% of survey respondents reported that children’s desires and wishes
were not reflected in the family reunification process. One respondent explained: “It depends on
the child. For some children, their opinion is given weight in the decision to reunify with a spon-
sor; for others it’s ignored.” Another respondent indicated that a child’s wishes are considered in
the sponsorship process “only when safe and feasible.” Indeed, several participants highlighted
concerns about abuse or trafficking. One participant shared: “Cases of trafficking or abuse can be
a bit easier because there is a real concern about their safety. It’s the complex and really unclear
cases with conflicting information that are much harder.”

Amid an absence of clear guidance on when or how to weigh a child’s expressed desires with
respect to sponsorship, family reunification staff describe turning to existing ORR guidance indi-
cating that reunification must “promote public safety and ensure that sponsors are able to provide
for the physical and mental well-being of children” while emphasizing efficiency and timeliness.
One stakeholder described, “We can sometimes strongly suggest that a child goes with a specif-
ic sponsor because we know it will get them out [of the facility] quicker but it may not be who
they really want or will end up living with.” The interviewee went on to give the example of a
parent who would likely not be approved due to a prior deportation order. “Based on experience,
we know that ORR would likely not approve bio[logical] mom so an uncle stepped forward,
though we know full-well that the child will live with mom following release.” Indeed, over
29% of survey respondents reported that ORR had reunified a child with a sponsor against their
expressed wishes.

Another participant described, “There are these panicked narratives about ORR losing children
or children gone missing, but I often wonder if it has more to do with ORR as a system not lis-
tening to what children want. Many end up living with parents or siblings that they asked for but
who didn’t meet institutional perceptions of fitness.” (See: Family Reunification.)

Children with medical needs: Research findings additionally reveal that facility staff and ORR
officials struggle to solicit and incorporate children’s wishes in decisions regarding medical care.
ORR provides policy guidance on the administration and management of medication, for exam-
ple, which prioritizes safety and confirms administration of medication. ORR policy does not
provide guidance related to how best to weigh a child’s objection or concerns about any given
medication. Survey participants reported that children are given very little discretion regarding
their medications. One participant shared, “Even melatonin. They just make them take it every
day. But then kids have these horrible nightmares, and are just like, I don’t want to take this pill,
yet they’re forced to.” (See: Medical Care.)
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One stakeholder summarized the concern, “ORR shelters are ORR
policy-centered, not child centered.”

Absent child-welfare procedures that systematically solicit and incorporate children’s wish-
es—in terms of the care they receive in federal custody or decisions regarding their custodial
placements or medical care—facility staff must discern whether to listen to or ignore children’s
expressed wishes.

To capture the child’s voice around placement, release, conditions of detention, or medical

care, we found that ORR often turns to child advocates from the Young Center as a mechanism
through which to solicit children’s wishes. This is problematic for a number of reasons. First,
only 7% of children in federal custody are appointed a child advocate, leaving many children
without opportunities to express their wishes or concerns. More critically, however, this approach
conflates roles and priorities around the expressed wishes of the child and an assessment of

the child’s best interests. In theory, children’s expressed desires should be represented by their
attorney, whereas the best interests of children are the purview of the child advocate. This is

not to say that child advocates do not also consider a child’s expressed wishes, but the concepts
should not be conflated as best interests and expressed interests do not always align. While a
child’s attorney is obligated to advance their child clients wishes, the government’s funding of
attorneys for children is extremely limited, and often those attorneys only have capacity to focus
on the child’s immigration case. Thus, they are not always able to give significant attention to

the myriad issues that arise with respect to a child’s placement, release, or conditions of care. In
many cases, instead of listening directly to the child and following their expressed desire, a child
advocate is appointed to make best interests recommendations that, in practice, become represen-
tative of the child’s presumed desire.

Recommendations

1. ORR should implement robust feedback mechanisms to ensure solicitation, documentation,
and consideration of children’s wishes. This might include anonymous surveys, facility youth
advisory councils, and Youth Advisory Councils for ORR’s Division of Unaccompanied
Children’s Services.

2. ORR should incorporate explicit guidance and monitoring on incorporating opportunities
for children to be heard on issues including but not limited to placement, services, family
reunification, and medication and on how to obtain, weigh, and implement the children’s
expressed wishes.
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3. Congress should appropriate and ORR should subsequently allocate additional funding to
children’s attorneys so that children’s counsel can represent all children in ORR custody for
30+ days to ensure their expressed wishes are considered in all decisions including, but not
limited to, placement, services, family reunification, and medication.

4. ORR should expand the child advocate program to appoint child advocates to all children
who remain in custody beyond 30 days and for all children placed in restrictive settings,
including residential treatment centers, staff secure, secure, therapeutic and out of network
placements to ensure their best interests are considered in all decisions.
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SAFETY AND PROTECTION

Safety and protection are essential for a child’s development and form the foundation of a child’s
well-being. In response to documented cases of abuse within ORR facilities, ORR has adopted
administrative measures designed to protect the safety of children from abuse, harassment, and
violence while in federal custody. ORR additionally prioritizes safety as paramount in a place-
ment determination. Consistent with child protection, ORR guidance addresses safety planning
whereby case managers are responsible for safety planning for the facility and for individual
children when deemed appropriate.

Safety planning within ORR facilities enlists a “zero-tolerance policy” requiring reporting of

all “forms of sexual abuse, sexual harassment, and inappropriate sexual behavior.” In practice,
safety planning takes two forms: 1) regulations stemming from the Prison Rape Elimination Act
(PREA) and 2) internal significant incident reporting (SIR). Our findings suggest that there is a
gap between the administrative goals and tangible outcomes of safety and protection for children
in ORR custody. Whether facility staff or other detained children commit abuse, children in fed-
eral custody have less access to reporting, monitoring and investigations from state child welfare
authorities and local law enforcement than if abuse occurred in other contexts.
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Finding: Facility staff have a limited understanding of safety and reporting obligations and
when reported, law enforcement may not respond.

In 2014, in accordance with federal law, ORR adopted regulations implementing the Prison

Rape Elimination Act (PREA) in all ORR facilities. Pursuant to these regulations, ORR facilities
“must provide and inform the child of at least one way for children to report sexual abuse and
sexual harassment to an entity or office that is not part of the care provider facility and is able to
receive and immediately forward a child’s reports of sexual abuse and sexual harassment to ORR
officials, allowing children to remain anonymous upon request.”

Yet, 62% of survey respondents indicated that they “did not know” or were “unsure” when asked
to describe the location, setting, and privacy measures for PREA telephones (required reporting
mechanisms) in the facilities where they work or visit regularly. Of the 44% of survey respon-
dents that work or routinely visit a facility with a PREA telephone, 6% indicated that the tele-
phone is located in a private room; 31% reported that the telephone is located in a common area
where others might overhear. Only 28% of survey respondents reported recalling training around
PREA reporting.

When asked whether children are informed of reporting mechanisms upon arrival, a survey
respondent shared, “Usually children get a written notice of ways to report upon admission that
they sign, but it is one of many forms they sign and receive when they arrive.” Others indicat-

ed that a verbal advisal or signage were most common. Another stakeholder noted, “Kids don’t
know about posters, or they’re like, ‘What posters?’ By and large, kids don’t know where they
can go or who they can call.” In other words, information about how to report may not be proper-
ly elevated and sufficiently repeated in interactions with children.

Another participant shared, “In my experience, I have not seen the
emergency phone used. I think it’s great to have it as a back-up, but the
reality is that building a culture of reporting and strong trust and rapport
with staff members is what will allow children to disclose abuse. 100% of
our disclosures have come through staff members.”

Even when reported, interviewees consistently shared that law enforcement and child welfare au-
thorities may not respond. A participant described, “Even in cases where a child is being abused
by facility staff, across states, state CPS [child protective services] typically declines to inves-
tigate stating that children are in ORR custody and it’s ORR’s responsibility.” When state CPS
investigates, interviewees lamented that children become ensnared in state child welfare systems
that may lead to little to no benefit to the child. Interviewees recognized that state CPS is often
“understaffed” and “does not work the way that it’s supposed to.”
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An attorney summarized the lack of reporting information and procedures, “There’s nowhere
for children to call if they’re harmed in a facility. Maybe they can call the PREA hot line if the
facility has the PREA phone, but there’s no licensing entity ensuring the PREA safeguards exist
and are accessible. Texas DCFS will refer anything that sounds criminal to law enforcement
and maybe they will let ORR know, but ORR cannot and will not, out of fear of litigation, tell
us what they do with that information. We know they send somebody to talk to the facility, but
they’ve told us off the record that they can’t mete out any consequences.” In sum, children often
do not know how to report if they are mistreated, and if they do report abuse while in ORR cus-
tody, there are limited investigations and few, if any, consequences.

Finding: Reporting structures via law enforcement can be counter-productive to a child’s
safety and protection.

ORR requires facilities to develop safety plans, yet 85% of survey respondents indicated that
they do not have adequate guidance on when to involve law enforcement. 79% of respondents
indicated that first responders have been called to their respective facilities. Common reasons to
involve first responders such as emergency medical services (EMS) or law enforcement included
a risk of self-harm, physical fights, property damage, and threats and/or attempts to abscond.

Figure 5: Survey respondents were asked: “Have you received adequate guidance on
involving law enforcement?”
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Some survey respondents commented that ORR’s zero tolerance policy requiring reporting for all
forms of abuse, harassment, and inappropriate behavior left little wiggle room for reporting in-
appropriate behavior that might be perceived as sexual: “Per ORR policy, law enforcement must
be contacted when there is a report of sexual abuse. For example, one boy touched another boy’s
butt while playing a game. The ‘victim’ said it was intentional and the alleged ‘perpetrator’ said
it was an accident. Per ORR requirements, police were called, and they came to the facility.”

A participant with over a decade of experience working in multiple facilities identified that most
calls to law enforcement could be avoided, resulting from a lack of staff training, ORR policies,
or too rigid or literal interpretations of ORR policy. Another participant shared,

“Shelters often resort to calling law enforcement when they do not know
how to de-escalate a situation with a child who may be at risk to harm
themselves or others.”

This concern was echoed by another stakeholder, “It seems like when a
child is in crisis, staff call local law enforcement. It creates a bunch of
problems. Especially for 17-year-olds in Texas, it likely includes charges
as an adult.”

Pending charges have implications for a child’s placement type while in ORR custody, their po-
tential for release to sponsors, as well as adverse consequences for the immigration petitions.

Staff may also call law enforcement when a child is in a mental health crisis. 45% of respon-
dents indicated that emergency responders had been called to their facility for “harm to self”,
and another 38% of reported calls to emergency responders for suicidality. Depending upon state
and local policies, law enforcement may be required to accompany emergency medical services.
In one example, “[A] girl was in a severe mental health crisis, and we called EMS so she could
be transported to the hospital. EMS called the police and said they wouldn’t arrive at the scene
without the police being there as well. The girl was not being violent with anyone and was only

2

causing harm to herself. It was traumatizing to have the police show up in a mental health crisis.’

As researchers have documented, law enforcement agencies often respond with law enforcement
tactics that are ill-suited for child welfare. One respondent reported a child suffering the traumat-
ic effects of a three-day isolation who was met with an enforcement response: “He didn’t want
to submit to a doctor checking him out [for COVID-19], so he was in medical isolation. He was
going crazy as anyone would after three days in isolation. The facility called 911 when he threat-
ened to leave. When he opened the door, the cops were there and tackled him, and put him in a
restrictive hold on the floor. His roommate runs to aid his friend and cops also put him in a re-
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strictive hold. When he recounted the experience to me, it was through Zoom. He was crying. He
said that he felt that cops were almost breaking his arm, that he was on the floor for a long time
with handcuffs. He showed me the lacerations on his arms, on his legs, the bruises on his face.”

In Fall 2023, ORR proposed regulations designed to acknowledge the tension between trau-
ma-informed responses to the behavior of children in a detention setting and the response that
can be triggered by involving law enforcement. We have found, however, that the regulations do
not go far enough to provide meaningful guidance to care provider facilities on how to properly
engage law enforcement.

Finding: Significant incident reports do not protect and may cause harm to children.

In 2023, ORR began implementing changes to the significant incident report (SIR) system to
protect children from potential harm associated with the SIR process. While those efforts rep-
resent a step toward ameliorating harms, these efforts remain insufficient to properly protect
children. Pursuant to ORR policy guidance, SIRs are designed to elevate incidents which “may
immediately affect the safety and well-being of a child.” Per ORR policy, SIRs do not distinguish
between past abuse, current abuse, harm to self, or harm to others, yet the absence of distinction
is consequential for children. In practice, SIRs impact a child’s placement (e.g., stepped up to a
higher security facility), the timeliness of their family reunification, and at times, their immigra-
tion status. Consistent with other reports, we similarly found that SIRs do not necessarily protect,
and actually may harm, children.

SIRs for disclosures of past trauma: Clinicians in ORR facilities are often asked to report on
experiences of violence or abuse that took place prior to a child entering federal custody and that
does not pose a risk to the child’s health and safety. Take, for example, a child that was assaulted
by an unknown assailant in route to the United States. Past trauma is deeply relevant to a child’s
mental health and need for services but poses no imminent or future risk to the child’s physical
safety. One participant explained, “It was kind of a tight line to walk. We’re required to report
everything, but ethically and professionally, we have guidelines that dictate confidentiality and
do no harm.”

When asked whether ORR policy on SIRs conflicted with professional ethics or mandated report-
ing practices, 71% of survey respondents indicated, ‘yes’ or ‘sometimes.’ Clinicians have shared
that, at times, they keep separate clinical notes or do not write down information a child disclos-
es about past abuse that otherwise would result in an SIR because of potential harm to children
related to their placement, release, and immigration cases, as ORR files can and have been shared
with ICE. One survey respondent shared, “These past traumas are important to address in clinical
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practice but are not information that needs to be shared in a child’s institutional file.”
(See: Information sharing.)

Figure 6: Survey respondents were
asked: “Do SIR Policies conflict
with your professional ethics and/or
reporting practices?”

SIRs enlisted to manage a child’s behavior: Interviewees indicated that SIRs are often enlisted
to manage a child’s behavior.

One respondent shared, “We’ve seen children’s behavior, including
toddlers who throw a temper tantrum, documented in an SIR.”

Another participant shared, “ORR requires providers to report all instances of verbal aggression
by a child, even though they themselves can see that in most cases, verbal aggression does not
pose a safety risk to others.”

One interviewee explained, “ORR parameters far exceed the reporting requirements under state
licensing standards and mandatory reporting requirements, which typically focus much more on
incidents that directly threaten the safety and health of a child. As a result of these broad parame-
ters, a lot of developmentally appropriate behavior, like children testing boundaries and express-
ing frustration ends up being reported.”

So too, multiple interviewees shared that SIRs can “be weaponized” and “used as retaliation”
against children. One interviewee explained: “I have seen shelter staff retaliate against children
after they reported abuse, including by writing a baseless SIR and telling other children that that
child was bad, and they shouldn’t speak to her.”
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Consequences of SIRs for children: SIRs are consequential for children’s placements in ORR
(e.g., stepped up to higher security or therapeutic placements) and the timeliness of their family
reunification.

One respondent described how the SIR reporting structure produced significant bureaucratic
hurdles that impede a child’s family reunification and ultimately harm children by prolonging
their time in detention. The interviewee illustrated, “We had a girl that was with us for six or
seven months because of a sexual abuse report, which was a case manager making a note about
how the girl said she’d seen pornography when she stole her aunt’s phone. ORR then decided
to interpret this as a sexual abuse report. The reporting held her up [in ORR custody] for over
half a year.”

A stakeholder, reflecting on nearly a decade of experience working in
ORR facilities, lamented that “It’s becoming harder and harder for a
child to function within detention. And then there’s all of these SIRs that
move them up to higher levels of care and delay release even when they
are trying to share what happened to them in the past. SIRs just start
feeding into more SIRs.” In this view, SIRs beget protracted detention
which, in turn, begets more SIRs.

Recommendations

1. ORR should conduct an independent, external audit of safety and reporting policies and prac-
tices to ensure that ORR policies and practices are trauma-informed and consistent with child
welfare principles.

2. ORR should conduct training of all stakeholders and monitor the consistent implementation
of safety and reporting obligations in facilities, including PREA, significant incident reports,
and guidance for engaging law enforcement.

3. ORR and state licensing bodies should develop a protocol for monitoring and investigating
claims made from ORR facilities via PREA hotlines concordant with federal guidelines.

4. ORR should limit the use of significant incident reports to only serious incidents to prevent
over-reporting. If issuing an SIR, ORR should require facility staff to describe how they
enlisted a trauma-informed approach and to document the specific techniques used to
de-escalate incidents.
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5. ORR should implement mechanisms to prevent SIRs from being used as a form of discipline
or punishment in placement or reunification decisions; instead, ORR should enlist a holistic,
interdisciplinary review that formally includes the child, the attorney and the child advocate
(if appointed).

6. ORR should prioritize new contracts in states that will partner with the federal government to
provide independent licensing, investigations, and enforcement of child welfare standards.
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FAMILY REUNIFICATION

Family integrity is critical to children’s development, well-being, and safety. Accordingly, there
is broad consensus that child welfare policies should aim to preserve families. In contexts of
migration and displacement, the United Nations Convention of the Rights of the Child (UNCRC)
emphasizes the imperative of states to quickly locate and reunify families. Article 9 of the UN-
CRC urges states to “ensure that a child shall not be separated from his or her parents against
their will, except when competent authorities subject to judicial review determine, in accordance
with applicable law and procedures, that such separation is necessary for the best interests of

the child.”

Best practices in domestic child welfare prioritize family and family-based care, sometimes
referred to as kinship care. HHS in other contexts, has already adopted and implemented research
that has repeatedly demonstrated that children’s experiences in congregate care placements, even
when brief, have adverse consequences for young people’s development of caring relationships
needed to successfully transition to adulthood. For example, in 2023, relying on social scientific
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and child development research, HHS’ Administration for Children and Families (ACF), the fed-
eral domestic child welfare guidance providing agency, launched a historic child welfare package
to expand and support kinship care placements for domestic children.

Per the Flores settlement agreement, ORR is required to make prompt and continuous efforts
toward releasing children to a parent, legal guardian, adult relative, other responsible adult, or
licensed program. The sponsorship process (also referred to as family reunification) entails con-
tacting potential sponsors who can care for the child. In fiscal year 2023, of the 113,495 children
released to a sponsor, 39% of children were released to a parent or legal guardian (category 1
sponsor), 48% to an adult sibling, grandparent, or other immediate relative (category 2 sponsor),
13% to a non-relative (category 3 sponsor). Under current ORR policies, children can be released
to undocumented sponsors. Taken together, ORR releases 87% of children to family, consistent
with best practices in child welfare. However, the length of time children spend in federal custo-
dy awaiting safe reunification remains a concern.

Figure 7: ORR discharge of unaccompanied children by sponsor type (FY2023)

The length of time children are held in ORR custody has fluctuated over time. It bears not-

ing here that all interviewees expressed concern about the mechanism for calculating a child’s
“length of stay” and whether that was reflective of the length of time in actual custody. Partici-
pants all cited concerns that the statistics presented by ORR do not actually reflect the period for
which any given child is maintained in government custody.
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The recorded length of stay under available ORR data reached an all-time high of 102 days in
2023 and currently averages 27 days in FY2023. Some participants reported stays averaging

120 to 160 days during the Trump Administration. It is important to note that the official figures
exclude any time held in CBP custody prior to entering ORR custody nor represent the total
length of time a child spends in ORR custody (e.g., placement in foster care, transfers between
facilities). Further, research finds that the length of stay is differentially experienced by children
depending on the type of placement. For example, the average length of stay for children placed
in secure (high security) and staff secure (medium security) facilities reached 183.8 days in 2018.
For those without a viable sponsor, ORR may place children in a group home or federal foster
care but some children without a viable sponsor remain stuck in congregate care.

Figure 8: Average number of days in ORR custody (FY18 to FY23)

Finding: ORR’s family reunification process, in practice, appears to presume a lack of
parental or sponsor fitness.

The administrative process to evaluate the safe and timely release of an unaccompanied child
from ORR custody to sponsors involves several steps, including identification of sponsors, a
sponsor application, interviews, an evaluation of sponsor suitability (including verification of
the sponsor’s identity and relationship to the child), background checks, home studies (for some
children), and post-release planning. ORR enlists this “to evaluate potential sponsors’ ability to
provide for the child’s physical and mental well-being.” There is considerable urgency among
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facility staff and ORR alike to complete the sponsorship process, as children remain detained
until a placement is approved.

Outside of ORR, child welfare best principles and practices presume parental fitness in the ab-
sence of allegations or evidence of abuse, abandonment or neglect. The onus is on child protec-
tive services to investigate and document abuse, abandonment, or neglect prior to separating a
child from their caregiver. Yet, as our research finds, ORR’s sponsorship policies appear predi-
cated on a presumption that parents and family members of unaccompanied children are “unfit.”
To overcome this presumptive deficit, ORR enlists assessments of parental fitness in a series of
institutional processes that can be disorienting for children and parents. Our survey found that
the administrative process not only is burdensome for families but also fails to effectively eval-
uate the fitness of caregivers and tends to ignore their rights as parents (if sponsors are parents).
When asked to identify the primary reasons for delays in family reunification, respondents shared
the following reasons:

Identification and contact with sponsors (61%): Many children enter ORR custody with names
and phone numbers of family members or loved ones in the US who may serve as a sponsor. For
those without contact information, case managers may contact parents in their home country to
identify potential sponsors. Even with the contact information, respondents pointed to obstacles
in connecting with potential sponsors. This includes case workers blocking their work phone
number when calling potential sponsors (and thus limiting sponsors from returning calls directly
to the case manager), contacting potential sponsors during the traditional workday (9:00am to
5:00pm) during which time sponsors may be working and unable to answer the phone, and large
caseloads whereby case managers struggle to keep pace with the necessary follow-up. Sever-

al stakeholders disclosed that they attempt to circumnavigate these challenges by using their
personal phone numbers, WhatsApp, and calling sponsors during their time off—activities that
reportedly are prohibited by ORR and facilities. Another interviewee reflected, “It’s a Catch-22. I
either do the follow up on my personal time and get burnt out or kids are held longer.”

Primary Reasons for Family Reunification Delays
» Identification of sponsors (61%)

* Sponsors fear immigration enforcement (59%)
* Document requirements (54%)

* Language and cultural barriers (46%)

*  Home studies (42%)

*  Biometrics (40%)

An attorney shared that much depends on the quality and training of the case manager when
it comes to successfully contacting a potential sponsor. “Sometimes you hit the lottery with a
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case manager that is wonderful, trained to stick to the policy, wanting to do everything correctly
and appropriately, and very professional. And then you have others where they’re just guessing
or demanding requirements that are not required for the sponsorship category.” (See: Staffing
and Training.)

Sponsors fear immigration enforcement (59%): 59% of survey respondents identified that spon-
sors fear immigration enforcement and thus are fearful or reluctant to complete the necessary
paperwork. Staff with a Legal Orientation Program for Custodians of unaccompanied children
(LOPC) shared, “Sponsors are unsure who to trust. Just because ORR says that they will keep
their information confidential, many don’t distinguish between ORR and immigration enforce-
ment because ORR is detaining their child.” (See: Information Sharing.)

Several interviewees shared that the reasons for delays, including the sponsor’s fear of immi-
gration enforcement, often are not shared with children, leaving children to wonder why family
members are not completing the requisite paperwork in a timely manner. One interviewee shared,
“Many kids feel like their families have abandoned them. If they aren’t explained the context, it
can inflict a lot of harm on families over the long term.” Stakeholders principally pointed to not
having time to explain to each child and the confidentiality of sponsor information as the reasons
for not sharing these updates with children.

Document requirements (54%): Sponsors are required to complete a sponsorship packet which
includes a series of forms and supplemental material depending on the type of sponsor in order
for facility staff to vet a sponsor. Survey respondents identified four elements that routinely delay
family reunification:

o Verification of family relationships typically relies on the provision of a series of birth certif-
icates to demonstrate the relationship between a child and their parent (category 1) or family
member (category 2). Case managers identify logistical challenges and considerable delays
in securing these documents especially when families live in remote villages, confront lim-
ited access to public transportation, lengthy wait periods for birth certificates, children born
at home without official state documentation, and children who are cared for by extended
family or godparents rather than by biological parents. On a program-by-program basis, some
facilities have entered Memoranda of Understanding (MoU) with consulates to expedite ac-
cess to and verification of identity documents.

*  Proof of identity of adult household members: Case managers report that it is often chal-
lenging to secure proof of identity of other adult household members as they may be undocu-
mented and fear detection by immigration authorities.
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*  Proof of address: Some undocumented individuals do not have the means to live on their
own and thus do not have bills or pay stubs in their names to document proof of address.
In order to accommodate this, ORR has agreed to receive certified letters from employers
or landlords, which may be difficult to secure for those who navigate the persistent fear of
deportation.

* Sponsor care agreement: Case managers and LOPC providers share that generally sponsors
fully understand and embrace the opportunity to care for their young family member. How-
ever, the sponsorship care agreement itself can prove overwhelming to potential sponsors. In
particular, the agreement stipulates that sponsors must provide medical, dental, and mental
health care and ensure school enrollment, which is often unrealistic due to income levels and/
or tenuous or undocumented legal status.

Language and cultural barriers (46%): Respondents identified that language and cultural bar-
riers often prolong the sponsorship process. This includes the limited languages of ORR mate-
rials. Currently the forms provided are only in English, Spanish, Dari, Haitian Creole, Pashto,
Ukrainian, and Russian. In addition, several survey respondents pointed to time-related chal-
lenges of scheduling telephonic interpreters. “Case managers are often overwhelmed and over-
worked, so adding in scheduling an interpreter at a set time to meet with a sponsor adds to the
workload,” an interviewee shared. (See: Culture, Identity, Language, and Religion.)

Still others identified unique challenges to children from Indigenous communities in Central
America, including anti-Indigenous discrimination, “I’ve had multiple Indigenous children say
that they feel discriminated against. It takes longer to speak through a translator, and they
aren’t always provided. Indigenous children feel as if they’re an afterthought and are prevented
from reunifying.”

Biometrics (40%). ORR’s policy on biometric and biographical information, including finger-
prints, has shifted repeatedly. The Obama administration waived biometrics requirements for all
closely related sponsors (category 1 and 2A). In contrast, the Trump administrations required
biometric background checks for all sponsors and all adult household members. The current
policy guidance requires that category 1 and 2A sponsors be fingerprinted, and an FBI crimi-

nal history checked “[w]here a public records check reveals possible disqualifying factors... or
where there is a documented risk to the safety of the unaccompanied child, the child is especially
vulnerable, and/or the case is being referred for a home study.” A survey respondent shared, “The
Trump administration added steps to the process to slow it down significantly, especially finger-
printing for all household members while not increasing fingerprinting capacity nationwide. So,
wait times went from two days to two months for appointments.” Indeed, the average length of
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time in care increased to 195 days in 2020 amid this added restriction. The Biden administration
initially repealed the biometric requirement for category 1 and 2 sponsors and even launched a
very promising initiative with CBP conducting mobile fingerprinting upon apprehension. While
children were briefly separated, mobile fingerprinting allowed children to reunite with a trusted
family member at the border and, thus, forego protracted ORR custody.

Respondents shared that requests for biometrics continued to stoke fears of potential sponsors
about how the federal government would collect, store and use biometric data. “No one’s data
was safe, and with Trump potentially taking office in the next election, it’s already having a chill-
ing effect on sponsors.” In fact, sponsors must sign the Sponsorship Agreement packet which
currently includes that their data can be shared with law enforcement.

Emergent finding: Redlining and the Need to Balance Equities

ORR currently tracks names and addresses for individuals who sponsor multiple children from
ORR custody. In response to recent media reports on abusive labor conditions for some young
people previously in ORR custody, ORR recently has added additional layers of review for spon-
sors in particular zip codes. Interviewees call this practice “redlining.” The term “redlining” re-
fers to the discriminatory practice of denying services (typically financial) to residents of certain
areas based on their race or ethnicity. In practice, interviewees observed this informal or internal
policy delays reunification of children to some communities even when the sponsor is a family
member. They identified red lined zip codes to include communities such as Little Village in Chi-
cago and specific areas in Houston, among other high density migrant neighborhoods. While we
recognize the significant media attention to children released to situations of labor exploitation,
we also express concern that the practice of redlining. If taking place as described, the practice

is highly discriminatory; accordingly, ORR must balance equities, weighing the undue hardship
on children who remain detained for protracted periods given the disproportionate scrutiny of
their sponsors.

Finding: Home studies are highly problematic and can significantly delay reunification.

ORR defines home studies as “an in-depth investigation of the potential sponsor’s ability to
ensure the child’s safety and well-being.” Home studies are required by the Trafficking Victims
Protection Reauthorization Act of 2008 (TVPRA) for “a child who is a victim of a severe form of
trafficking in persons, a special needs child with a disability (as defined in section 12102 of Title
42), a child who has been a victim of physical or sexual abuse under circumstances that indicate
the child’s health or welfare has been significantly harmed or threatened, or a child whose pro-
posed sponsor clearly presents a risk of abuse, maltreatment, exploitation, or trafficking to the
child based on all available and objective evidence.” ORR, facility staff, or a third-party reviewer
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can also request a home study. Home studies entail a sub-contracted provider conducting a home
visit(s) and interviews with the sponsor and other household members. In 2022, ORR conducted
8,619 home studies. While the largest annual number of home studies to date, the percentage

of home studies has remained relatively constant at 6 to 7% of the total number of children in
ORR custody.

Figure 9: Number of home studies conducted by ORR and percentage of total children in ORR
custody (FY2015 to FY2022).

As mentioned above, domestic child welfare practices presume parental fitness in the absence
of allegations of abuse. In contrast, survey respondents and interviewees contend that ORR
home studies presume migrant parents are unfit. Rather than assessments that ensure a child’s
safety, participants shared that suitability assessments are often are often skewed against parents
who are poor, male, and/or who come from backgrounds less represented in the overall system,
including Indigenous and Black communities, leading to prolonged stays in ORR care even for
children being reunified with parents and family members (category 1 and 2 sponsors).

Indeed, 42% of survey respondents indicated that home studies
unnecessarily delay family reunification.
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Participants identified the following features of home studies as areas of concern:

Few rural providers: Several interviewees identified significant delays in the availability and
coverage of home study providers for sponsors in rural areas. One participant explained, “Home
studies in rural or remote areas take much longer, months even, because ORR has to find some-
one to travel there because there are so few providers.” Currently, ORR policy requires home
studies be completed in 10 days, but respondents shared that the process often takes several
months for those living rural areas. A participant shared, “Having an extensive number of home
study providers who have capacity to travel, and availability is essential to ensuring cases get
picked up and processed quickly. But those 10 or so days don’t count all the time spent in delib-
eration and decision-making that happens if and when the study is actually complete.”

In practice, homes studies cause discrimination based on socio-economic background and
gender: ORR policy prohibits discrimination based on income, in theory, recognizing that in-
come is irrelevant to parental fitness. However, in practice assessments often include income-re-
lated considerations and decisions that prevent family reunification, contrary to ORR policy. One
participant shared, “In some of the reports I’ve seen, the red flags raised are the working hours.
In one case, it was a mother who worked long hours and cited her inability to afford childcare
for her 12-year-old child. In another, the sponsor’s income was low, so how will he financially
support his kids? The report said that he has to get a second job to raise his income.”

Another participant shared her frustrations at assessments that often involved socio-economic
and gendered expectations, “The sponsor in an impossible situation where ORR judges a dad
because he doesn’t have a separate bedroom for his daughter or, in another case, mom because
she doesn’t have the space that ORR believes is adequate to look after a child.”

Others described home studies identifying concerns about a child sharing a bedroom with
the sponsor or that there are too many people living in a small apartment, and as a result, did
not recommend their placement with the sponsor. “This does not mean that the sponsor is not
the best person to be taking care of the child. It’s arbitrary and deeply problematic,” an inter-
viewee stated.

In practice, home studies discriminate against/harm children with disabilities: Survey
respondents and interviewees voiced frustration at TVPRA-mandated home studies adversely
impact children with disabilities or medical conditions. The TVPRA, requires home studies for
children with a disability as defined by the Americans with Disabilities Act of 1990 (ADA).

On individual explained, “TVPRA-mandated home studies cause the majority of delays in our
shelter.” Respondents pointed to examples of children with disabilities who have been in the care
of their parents who then require a home study to evaluate the parent’s capacity to care for their
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child. A participant illustrated, “I worked with a child who was set to be reunified with her mom,
but she had [a genetic condition] from birth. The FFS [federal field specialist] wanted me to refer
for a home study, even though mom also has the same [genetic condition] and has been manag-
ing it her entire life as well. It was hard for me to understand the rationale to keep a youth away
from her mother for months.”

Others pointed to similar situations where children with disabilities lingered in care longer; some
attributed these delays to poorly written legislation of the TVPRA that seem to require home
studies of sponsors even while there is no specific child welfare concern beyond the presence

of a disability or a child’s experience of a past trauma. One stakeholder shared, “It’s biased and
discriminatory and violates the Americans with Disabilities Act (ADA), but because they are mi-
grant kids, there are no consequences.” (See: Children with Disabilities.) While the home study
for some children with disabilities may be mandated by the TVPRA, the statutorily requirement
appears to create disparate treatment for some children with disabilities in conflict with the spir-
it of the ADA.

Finding: Family reunification determinations lack transparency and engage a deeply
flawed appeal mechanism.

Stakeholders shared concerns about the discretion of FFSs and the lack of transparency in ORR
decision making when determining the release of a child to a family member (category 1 and

2 sponsors). One participant shared a sentiment echoed by several respondents, “I can’t tell
you the number of times an FFS refuses to release a child to a parent for some reason or other,
and then [the FFS] goes on vacation or is transferred and the new FFS releases the kid because
they don’t see the same concern. There is so much unchecked and arbitrary discretion, and it
cuts both ways.”

In contrast to the state child welfare system whereby a juvenile or family court judge usually
presides over custodial determinations, ORR is an administrative body with no judicial oversight.
Therefore, determinations of release and transfer of custody are singularly the responsibility

of ORR. It is important to note that if ORR declines to release a child to a parent, ORR is not
legally terminating parental rights; in practice, however, the failure to release a child effectually
makes a custodial determination. Further, unlike juvenile and family courts that have financial
and judicial discretion to provide services to parents seeking to maintain or regain custody of
their minor child, ORR is not obligated to provide nor pay for these services. “It’s often arbi-
trary. There is no written plan and no resources or support provided to parents,” described an
interviewee.
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One stakeholder shared that in instances where ORR declines to release a child to her parent,
“Parents find another sponsor to complete the process. It’s all a ruse because we know that the
child wants to be with their parent and will simply go live with them post-release. And then
people claim the kids are ‘missing.” Rather than actually listen to children’s wishes, identify the
need, and provide supportive services; instead, it’s all about CYA [cover your ass].” (See. Chil-
dren's Voices.)

Our findings resonate with current litigation under Lucas R. v. Azar (2018) claims that ORR “reg-
ularly prolongs children’s detention on the ground that their parents or other available custodians
are allegedly unfit yet denies children and their proposed sponsors a meaningful or timely oppor-
tunity to be heard on the matter.” The Lucas R. preliminary injunction requires the implementa-
tion of an appeal processes for both category 1 and category 2 sponsors.

As aresult, ORR has incorporated an appeal process into its policy guide. However, participants
described that process as deeply flawed, putting the onus on the sponsor and the child to contest
the government’s determination in a video hearing and without representation. For children de-
tained as a “risk to the community,” no best interests assessment is required in order for the gov-
ernment to continue placement (leading, in many cases, to indefinite detention). This procedure
exists despite the TVPRA mandate that a// children be placed according to their best interests. In
short, participants to this study have described the new appeal process as “Orwellian” and noted
that the success of the implementation is not apparent at this time. Procedures for non-parent
relatives remain in litigation.

Recommendations

1. ORR should partner with external child welfare experts within and outside of HHS to review
its family reunification processes to ensure its alignment with research-informed, child wel-
fare best practices. This includes:

* ORR should promptly release children to a parent or legal guardians (category 1 spon-
sors) or immediate relative (category 2 sponsors) absent allegations of abuse, abandon-
ment, or neglect.

* ORR should promptly release children to distant relatives and unrelated adults (category
3 sponsors). Although more vetting may be required, in collaboration with child welfare
experts, ORR should consider mechanisms for reunification as quickly as possible.
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* ORR should continue and expand the “category 2 initiative” so that children can be eval-
uated by HHS staff before separation from a relative at the border, allowing for direct
observation of the child and relative together, preventing the trauma of separation in
some cases, and facilitating joint travel of the child and sponsor to their
intended destination.

* ORR should conduct a survey of its providers to ensure contracts are made only with
agencies who are well-trained and able to perform disability- and trauma-informed, cul-
turally and linguistically appropriate assessments to avoid unnecessary delay.

* For home studies prompted by the presence of disability alone, ORR should remove
requirements for additional background checks and fingerprinting.

* For home studies prompted by the presence of past abuse alone, ORR should remove
requirements for additional background checks and fingerprinting.

* ORR must promulgate regulations employing a child welfare interpretation of the
TVPRA'’s overly broad (and unintentionally harmful) mandatory home study require-
ment for any child “who has been a victim of physical or sexual abuse under circum-
stances that indicate that a child’s health or welfare has been significantly harmed or
threatened.” This definition should be as restrictive as possible especially consider-
ing that many migrant children passing through ORR custody are victims of some
form of abuse.

* ORR must promulgate regulations and develop policies to comport with the TVPRA’s
mandatory home studies for children with disabilities under the ADA but that do not
engage in discrimination against children and youth with disabilities.

2. Congress and ORR should align federal policy with best practices in child welfare by reduc-
ing its reliance on congregate care facilities to detain children and prioritizing the safe and
expeditious release of children with parents, guardians, and family members (category 1 and
2 sponsors).

3. ORR should track and report data on home studies by state and zip code in order to identify
gaps and opportunities in service provision.

4. ORR should track and report data on TVPRA-mandated home studies coding the statutory
basis for the home study (physical abuse, sexual abuse, trafficking concern, disability, or
where the sponsor presents a clear risk).

5. ORR should collect information on specific languages spoken by children and sponsors to
increase services within those communities.
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6. ORR should clarify their metrics for measuring the length of time a child remains in custodial
placement. Except for distinct internal review processes, ORR should make the “length in
custody” the key metric for reporting how children experience government custody—
abandoning the current “length of stay” calculus which is fraught.

7. ORR should flag and require robust reviews for all children whose length of custody is 30
days or longer and for children who have been transferred to a new facility from a current
ORR facility. A review should occur every 30 days thereafter by ORR supervisory staff.

8. ORR should establish a clear and accessible administrative process to appeal ORR release
(and by default custody) determinations. While the mechanisms incorporated under Lucas
R. are a step in the right direction, these should be the floor. Restriction on liberty is a foun-
dational right that must not be denied to children in the name of protection. All children and
sponsors should be given access to counsel and a court hearing when their custodial release,
and thereby their right to liberty, is denied.
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MEDICAL CARE

Article 24 of the UNCRC recognizes the rights of children to “the highest attainable standard
of health” and that states should “strive to ensure that no child is deprived of his or her right of
access to such health care services.” This includes preventative care, primary health, pre- and
post-natal health, and health education.

Upon entering ORR custody, children undergo an initial medical health screening (a physical)
within 48 hours, including screening for infectious diseases, a dental exam (as needed), and im-
munizations. Children are prescribed needed medications, specialized diets, and at times, referred
to specialists or for emergency health services. In addition, ORR policy indicates that children
should have access to reproductive health services, including pregnancy tests, emergency contra-
ception and, when applicable, comprehensive family planning services. Payment for care while
children are in custody is managed through a third-party.

Finding: ORR provides quality care for children with documented or visible medical
conditions.

60% of survey respondents indicated that ORR provides adequate medical care either “some” or

“most of the time.” Interviewees indicated that ORR provides quality medical care when children
are relatively healthy (e.g., provision of a physical) or when there is a clear-cut diagnosis of a
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physical condition. An interviewee explained, “I think ORR does a really good job at addressing

the medical needs of kids who have documented medical conditions—tuberculosis, cystic fibro-
sis, diabetes, or genetic diseases. What the system struggles with are the less visible medical and

mental health needs.” Several observed that ORR has approved life-saving surgeries and essen-

tial treatments for children with pre-existing conditions while in ORR custody.
(See: Children with Disabilities.)

Finding: Limited access to specialized medical services

When asked to rank the top three barriers to accessing specialized services for children in feder-

al custody, survey respondents indicated: 1) ORR’s treatment authorization requests process, 2)
the availability of specialists/providers, and 3) follow-up and monitoring of children’s access to
specialized medical services.

1.

2.

3.

Treatment authorization requests: Respondents shared a lack of clarity in policies and
procedures regarding who can request evaluations and how ORR evaluates treatment autho-
rization requests for specialized health services (particularly for external psychological or
psychiatric evaluations), specialized services such as speech or physical therapy, or other di-
agnostic services including. One participant shared, “It really depends on the FFS if they are
willing to entertain the request.” An interviewee concurred, “One day the FFS says ‘no’ and
the next, another FFS covering their shift says ‘yes.” The facts didn’t change. I wish we could
point to a clear policy to evaluate the requests.” Another participant added, “I don’t how the
FFS is supposed to effectively evaluate the request. Last I checked none of them are medical
professionals.”

Availability of specialists/providers (especially in rural or remote areas): Respondents
shared that identifying the availability of services or delays in scheduling may prevent chil-
dren from accessing services. A participant shared, “It takes time to identify a specialist, and
where we are located [in rural Texas], those services just don’t exist or if they exist, they are
a 2-hour drive away.” Another participant shared, “When I call to schedule, appointments
may not be available for weeks, so we make the first available, but then ORR 1is pressuring
us for faster appointments. It’s out of my control.” Some participants shared that they navi-
gate these delays by developing relationships with local health care systems or even specific
providers to establish priority scheduling for children in ORR custody. One interviewee
explained, “Once the higher ups realize that kids are detained and may be detained until they
get in for an appointment, most have been willing to work with us.”

Insufficient follow-up and monitoring: Interviewees report that there is often insufficient
follow-up and monitoring of the specialized care and therapies for children with specialized
health needs. One interviewee shared, “Part of it is a staffing issue. We must have a staff
member accompany the child off-site. This takes them away from the supervision of multiple
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children on-site.” Another participant shared, “Children don’t have direct access to providers
so if they have follow-up questions about the diagnosis, medication or therapies, so we do
our best to play telephone with providers.” As a result of this “telephone,” complex medical
information is relayed to the child and/or parent by a case manager rather than a medical pro-
vider. “A lot gets lost in translation literally and figuratively,” explained one stakeholder.

As discussed below, limited access to specialists is consequential particularly for children’s
mental health. An interviewee explained, “I worked with a young girl who clearly was suffering.
We pushed and pushed for an assessment. It took nine months to get the FFS to approve a service
we ultimately secured pro bono. She was diagnosed with major depressive disorder, but for those
nine months, she suffered needlessly.” Another interviewee explained, “It’s a race between the
mental health diagnosis and accruing a number of severe behavioral incident reports that deter-
mines a child’s outcome—either a therapeutic placement or secure [facility].”

Finding: Inadequate support for sponsors in securing medical care for children
delays release

With the rare exception that a child requires emergency surgery, children’s need for medical care
should not delay their release. Per ORR policy, children with medical needs must have follow-up
services or other arrangements in place prior to their discharge. Yet, 42% of survey respon-

dents indicated that sponsors’ inability or failure to schedule medical appointments may delay a
child’s release.

A physician who routinely works with unaccompanied children concluded, “I have not seen a

lot of support for the sponsor. They’re just like, ‘Sponsor, figure this out.” And the sponsor is
desperate to get the child out. They’re trying, but they just don’t have any direction on medical
insurance. They don’t know how to manage it.” Another interviewee reflected the same concern,
“In most instances, there’s not going to be a [post-release] case manager right away helping them
access health care. So, we’re asking the sponsor to make this appointment, but a lot of times that
also holds up the release.”

Yet another participant lamented that, “We have kids, especially those who had home studies,
who need a specific appointment scheduled as contingent upon their release, but 1) the spon-
sor doesn’t know where to begin to locate a specialist, 2) the kid isn’t even in their custody yet
so they aren’t sure when to schedule it if there is availability, and 3) kids can’t apply for CHIP
[Children’s Health Insurance Programs] until they live in the state where they are seeking medi-
cal care. It’s a lot of chicken and the egg.”
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It is important to note that undocumented children do not qualify for federally funded programs
like Medicaid, and children’s coverage through ORR’s third-party contractor ends when they
leave HHS custody. Twelve states and Washington DC provide critical state-based health cov-
erage for all low-income children regardless of legal status through Children’s Health Insurance
Programs (CHIP). Even in these states, providers shared that there are significant delays in
applying for CHIP resulting from a lack of communication between ORR, facility staff, post-re-
lease providers (where applicable), and sponsors on the date of a child’s imminent release, eligi-
bility criterion, and application procedures. Our findings echo recent research on systemic barri-
ers to meeting the medical and mental health needs of unaccompanied children following release.

Finding: There is a disconnect between ORR policy and youths’ access to reproductive
health services.

Under ORR policy, facilities must provide full access to reproductive rights, including prenatal
care, family planning and reproductive health services (e.g., pregnancy tests, emergency contra-
ception, and abortion), and emergency health services. In practice, however, because ORR facil-
ities are licensed by state child welfare authorities, ORR facilities follow state policy on repro-
ductive concerns and decision-making regarding age of consent, parental consent, and parental
notification.

Elsewhere in the report, we discuss ORR efforts to place pregnant teens in states that provide for
reproductive health and the restricted control of youth in making decisions about their health care
and parenting choices while in federal custody. (See: Pregnant and Parenting Teens, See: Mental
Health.) Here, we focus on the availability of resources for youth with reproductive health needs.

Data indicate that youth face difficulties receiving appropriate and timely care specifically with
pregnancy-related situations. One participant shared, “There is a lack of availability in the med-
ical clinics that we bring kids to. Sometimes it takes weeks to get her into an OBGYN. We face
a lot of pressure from ORR to be getting them into those appointments but sometimes they don’t
exist for new patients.”

One interviewee highlighted detrimental consequences from delayed responses to reproductive
care. “For example, if the child wants to terminate a pregnancy, but they’re close to some sort of
deadline in the state where they’re currently at, they might need some sort of transfer. Transfers
sometimes happen quickly and sometimes don’t. A lot of red tape can mean that a person might
need a later term abortion as opposed to an earlier term abortion.”

46



KIDS IN CARE: Unaccompanied Children in Federal Government Custody

Recommendations

1. ORR should establish a simple, transparent process for a child, family member, the child’s
attorney, or an appointed Child Advocate to request specialized medical evaluations and
therapeutic services with clear evaluative criterion and create a transparent appeal process for
treatment denials with an external panel of medical professionals.

2. ORR should not make release contingent upon services if parent/sponsor called but could not
secure an appointment. Calling to schedule an appointment is sufficient evidence of intention
to secure services if/when they become available. This can be addressed further by ORR via
post-release services.

3. Facilities should enhance communication and develop relationships with community health
systems to meet the specialized health needs of children while in custody to ensure their
timely access to care.

4. ORR and Vera Institute for Justice should expand LOPC programs to support sponsors who
need assistance in identifying and scheduling medical and mental health appointments for
children post-release and to apply to CHIP, when available. In states without CHIP, ORR
should provide health insurance for the first three months following release to ensure greater
continuity of care.

5. ORR should provide all sponsors with a stipend for 90+ days of prescriptions provided to
children while in custody.

6. ORR should prioritize contracts for new facilities in areas of robust, high quality medical
services nearby.
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MENTAL HEALTH

Many children entering federal custody have experienced violence or trauma in their countries
of origin, stressful life experiences, dangerous journeys, and inhospitable conditions of detention
upon arrival. As a result, children may experience a broad range of mental health symptom:s,
particularly depression, post-traumatic stress, and anxiety. Detention itself can be disorienting

to young people as they grapple with a lack of freedom and uncertainty of who to trust whether
in CBP or ORR custody. So too, young people contend with considerable anxiety about their
futures, including whether they will be reunited with family or permitted to remain in the U.S.

Within 72 hours of entering ORR custody, ORR policy instructs facility staff to conduct an in-
take assessment which includes questions about the reasons for the child’s migration, past experi-
ences of violence or abuse, and any mental health history and concerns. ORR policy requires that
children receive weekly individual and group counseling. Requests for specialized diagnostic and
mental health services provided outside of detention are reviewed by the federal field specialist
(FFS) on a case-by-case basis.
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Finding: Providers identify that children do not receive high quality mental health care.

Article 24 of the UNCRC indicates that children have a right to “the highest attainable stan-
dard of health” When asked “Do children in ORR custody receive the highest standard of men-
tal health care?”, 90% of respondents shared that they believe that children do not receive the
highest standard of mental health care in ORR facilities. Stakeholders identified multiple factors
influencing the quality of care, including high caseloads for clinicians (33%), a lack of cultural
competency (24%), limited bi-cultural and bilingual staff (26%), and treatment modalities (e.g.,
group counseling) that do not meet the individualized needs of children (24%). Interviewees
highlighted that Indigenous language speakers and Afghan youth in particular struggle to receive
linguistically and culturally appropriate mental health care, identifying instances where cultural
beliefs and practices are pathologized (e.g., visions diagnosed as hallucinations), or telephonic
interpretation is not utilized in therapy sessions.

According to survey respondents, 90% shared that children in
ORR facilities do not receive the highest standard of quality mental
health care.

Finding: Children suffer from detention fatigue which adversely impacts their
mental health.

Interviewees shared that young people grapple with past traumas in tandem with detention fa-
tigue which adversely impact their mental health. Interviewees describe detention fatigue as chil-
dren struggling with confinement and a lack of freedom with symptoms ranging from mild stress,
anxiety, or depression; “acting out” behaviorally; to threats to harm oneself or abscond from
custody. Researchers have documented how young people describe their experiences of ORR fa-
cilities—a regimented schedule in 30-minute increments, fluorescent “lights that never turn off,”
the constant din of noise from other children, and screaming at night of children awakening from
nightmares. They likewise contend with shame or failure for being apprehended, emotionally
difficult phone calls with family members, and uncertainty of their futures.

An interviewee shared, “Kids’ biggest mental health challenge is ‘detention fatigue’ which
includes distress due to the reunification process, lack of clarity and transparency about the
progress of their case and being separated from family. Therapeutic services often do not address
these issues.

The most therapeutic intervention is reunification and post
release services.”
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Another participant added, “Kids are being restricted in ways they’ve never been before and held
in settings separated from their families, among strangers they don’t know. The longer they are
in custody, they experience symptoms of detention fatigue, including insomnia, irritability and
worsening depression. This is exacerbated by frustrations with their legal cases or if they receive
bad news from home.”

Interviewees shared that facility staff are not always attuned or effectively trained to detention
fatigue. One participant explained, “Staff perceive children are acting out or are a behavioral
problem rather than understanding that these behaviors are a natural reaction to abnormal experi-
ences of trauma.”

An interviewee explained how staff may inadvertently penalize children for behavioral outbursts
resulting from detention fatigue: “In my experience, SIRs [significant incident reports] come
from staff’s non-understanding of trauma.

“Children get caught in a vicious, institutionally fabricated cycle,
ultimately being punished for their trauma with increased time
in detention.”

The participant went on to express that all staff interacting with children—not just clinicians—
should receive better training on trauma-informed care and de-escalation techniques. (See. Safety
and Protection. See: Staffing and Training.)

Finding: Release from custody can be contingent upon children’s disclosures to sponsors or
family in home country.

Many survey respondents and interviewees alike described examples of children feeling com-
pelled to disclose past histories of child abuse, rape, HIV+ diagnoses, sexual orientation, preg-
nancy, and paternity to their family members or prospective sponsors. While there is no specific
ORR policy on disclosing this type of information or level of detail, our research shows that this
practice occurs regularly across facility types and locations. The rationale, a family reunification
specialist explained, is “We want children to have close relationships with their sponsors and get
the care they need. If the sponsor doesn’t know what they are getting into, then they can’t effec-
tively support the child.”

Staff described experiences of both FFS and third-party reviewers known as case coordinators

expressly requesting children to disclose often-traumatic experiences as contingent upon their
release from federal custody. “Sometimes it’s a specific request, and sometimes it isn’t, but it is
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understood,” one individual explained. “Over time, we learn that kids are getting stuck in care
because a child hasn’t disclosed to mom that her uncle abused her back home. The quicker she
discloses, the quicker she gets released. So, yeah, it isn’t a policy per se, but the repeated requests
make it clear that this is the expectation.”

An attorney shared the experience of a young client who was compelled to disclose how she

was raped in route to the U.S., “She said that she felt so victimized by having to write out how
she was raped. It took her several weeks, and the case manager was getting impatient that it was
taking so long. Then she had to read it to her mother over Zoom. She had decided to just leave it
in the past and not revisit it. She has every right to handle her pain and the trauma she suffered in
her own way.” Stakeholders anguish over balancing a need to for the sponsor to be able meet the
child’s trauma-based needs with abject deprivation of agency (and additional harm) associated
with a forced disclosure. In all instances, respondents recognized that “forced disclosure is not
the answer.”

These disclosures also occur related to pregnancy and paternity. A stakeholder explained that

often they want to know the paternity of a child for pregnant and parenting teens “in order to

evaluate if they were abused, trafficked, in a forced marriage, or if the pregnancy results from
statutory rape. We need to know who the father is to make this determination.”

Still other stakeholders shared that they encourage disclosures of gender identity or sexual
orientation in order to ensure a child will “feel comfortable in their new home” and ““so parents
can begin to understand their child better.” According to ORR policy, a Lesbian, Gay, Bisexual,
Transgender, Queer/Questioning, Intersex, and Asexual (LGBTQIA+) youth’s sexual and gender
identities are confidential, and “is only shared when disclosure is necessary for medical or mental
health treatment or the youth requests the information be shared for a particular purpose.”

These encouraged—and in some instances, compelled—disclosures are contrary to best practic-
es in working with trauma survivors and LGBTQIA+ youth. A participant shared, “Some chil-
dren show great wisdom and self-reflection, expressing that numbing the trauma in detention is
actually what helps them to manage the day to day. Compelling them to describe the trauma they
suffered when they aren’t ready is inflicting yet-another trauma.”

Interviewees described that these disclosures create considerable anxiety for children, at times
leading to self-harm and suicidality, and frequently result in children being stepped up to a higher
level of care. One interviewee analogized, “It’s like setting their house on fire and refusing to
show them how to use a fire extinguisher.” The disclosures, the participant described, exacerbate
symptomatology without equipping children or their families with the tools to begin to process
and heal from trauma.
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Finding: ORR has limited mechanisms for monitoring the use of prescription medication.

ORR has policies and procedures on how staff must ensure the safe, discreet, and confidential
provision of medications to children, the secure storage of medications, and the controlled ad-
ministration and disposal of all drugs. Yet, less clear are the guidelines and safeguards for the use
and monitoring of psychotropic medication or other medications used to regulate behavior, such
as melatonin or other sleep-inducing medications. When psychotropic medication is prescribed,
our research reveals several concerning patterns across facility types and locations.

Lack of parental involvement or consent: In most states, health care providers require consent
from a minor’s parent or legal guardian to prescribe medication. While in ORR custody, unac-
companied children are under the legal guardianship of the federal government; thus, in some
instances legal consent can be given by ORR (with the FFS as its proxy). Our research found
that attempts to include parents in medical and mental health decisions, including medication,
vary considerably across facilities and even by provider. Participants shared confusion as to if the
FFS or someone else in ORR can consent and when/if they are required to follow state law. One
participant shared, “We see lots of medically complex cases, so we regularly consult and involve
parents in decisions about treatment, medication or surgery, yet it isn’t the same for psych[iatric]
meds. They aren’t as involved.”

Other participants shared that the lack of involvement stems from the following reasons: balanc-
ing high caseloads with the additional time needed for parental involvement; parents not partic-
ipating in sessions due to availability, interpreter access, technology access, and/or limitations
with telehealth visits (e.g., state law can restrict access to telehealth visits when out-of-state or
out-of-country, etc.); non-specialists (case managers) delivering information about medications
to parents rather than the prescribing provider themselves; cross-cultural communication chal-
lenges to explaining medication use to parents with little to no exposure to psychotropic medica-
tion or with differing understandings of mental health; and a desire to protect the child’s confi-
dentiality from their parent(s).

Children’s loss of autonomy: Some states have provisions that allow children to consent to
specific types of treatment and medications, including mental health care whereby children can
often consent at younger ages. In ORR custody, we found that children have limited opportuni-
ty to consent to take or not take medication. Stakeholders shared that in some instances, health
providers (e.g., nurse practitioners, physician assistants, primary care physicians, etc.) prescribe
psychotropic medications without explaining the purpose of the medication or without using an
interpreter. “Often children don’t have a full information and understanding of what they are told
to take and why,” a case manager shared. Children may experience adverse side-effects including
drowsiness, disrupted sleep, and weight gain whereby they wish to discontinue medication or
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have limited access to follow-up visits to modify dosage. Others described witnessing children
being told “to just take it” and “do what you’re told” when children ask questions or express a
desire to stop taking medications. (See: Children's Voices.)

Limited monitoring and investigations, especially in residential treatment centers: Survey
respondents and interviewees shared concerns about limited oversight and monitoring of medi-
cation use in facilities, especially in residential treatment centers (RTCs). At the time of writing,
there are three in-network RTCs and several out-of-network RTCs. An attorney shared, “There is
so little appetite at ORR to investigate the use [of psychotropic medications] and so few mech-
anisms for us to report its abuse other than looking for a sympathetic FFS or suing. It’s just not
productive for us, nor safe for kids.” Some attorneys who work routinely with RTCs voiced con-
cerns about ORR’s occasional use and limited monitoring of out-of-network facilities which may
overuse psychotropic medications for children.

Concerns of provider (over)use and ORR’s limited monitoring of prescription medication have
come under continued scrutiny, including the Office of the Inspector General (OIG). In response
to ongoing litigation under Lucas R. v. Azar (2018), providers identified a precipitous decline in
the number of children prescribed psychotropic medication. Lucas R. v. Azar litigation contends,
and OIG echoes, that the government regularly places minors in ORR facilities where they are
administered powerful psychotropic medications for weeks, months, or years, without procedural
safeguards and without providing notice to or obtaining the consent of their parents, even when
those parents are present in the United States and readily available to grant or withhold consent.

The Lucas R. v. Azar stipulated settlement agreement (November 2023) and approved settlement
agreement (May 2024) make some promising changes to ORR’s use and monitoring of psycho-
tropic medications, including requiring informed consent from a child’s parent or close relative
sponsor in most cases, providing for informed assent from children over 14 years old, protecting
children and their consenters from retaliation for withholding or withdrawing consent to psycho-
tropic medications, and increasing oversight of the administration of psychotropic medications
across the ORR system. These impending shifts in policy and institutional practice will provide
critical safeguards for children in ORR custody.
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Finding: A custodial, congregate care setting is anathema to trauma-informed care.

Trauma-informed care generally describes how providers can better serve people who have expe-
rienced traumatic life events. In practice, trauma-informed care means assessing and modifying
services to include a basic understanding of how trauma impacts the life of an individual seeking
services and creating opportunities for survivors to exhibit control and autonomy over the con-
ditions and choices that impact their lives. Mental health clinicians we interviewed for this study
consistently shared the challenges of providing trauma-informed care within the federal custodial
system for unaccompanied children:

Children have limited control and autonomy over their lives while in federal custody: Mental
health clinicians identified several challenges of providing effective, trauma-informed care from
a space of confinement. One participant shared, “By definition, detention cannot be a trau-
ma-informed space for young people. Their developmental needs, separation from family, and
liberation are all being controlled by a government entity. Unaccompanied minors do not have
autonomy while in ORR custody.” Another participant added, “It’s unclear to me, as a clinician,
how I can really be trauma-informed when I work in a system that is so antithetical to restoring
the autonomy, agency and control of children over their own lives.” One participant recommend-
ed, “These kids are being held in a place that is not designed for children. Children need to be in
less restrictive placements to receive trauma-informed and trauma-responsive care. Kinship and
community-based care are the child welfare gold standard worldwide, not institutional care.”

ORR policies and facility practices at times prioritize administrative needs over child-centered
practices: Interviewees identified how ORR administrative processes at times are prioritized
over trauma-informed care and child welfare best practices. Some attributed this tension to a lack
of child welfare expertise within ORR administration and among facility staff that enlist more
compliance-based approaches without understanding how trauma impacts children. This expla-
nation was particularly prevalent among those who work in larger facilities and among staff with
high caseloads. An interviewee illustrated, “The obfuscation of information on family reunifi-
cation prevents facilities from being trauma-informed.” Others pointed to the ways immigration
enforcement historically has shaped ORR policies and practices through an emphasis on contain-
ment, monitoring, and surveillance over the best interests of children.

There is limited understanding of how trauma impacts children’s behaviors: Several clinicians
pointed to a lack of understanding of how trauma impacts children’s behavior. (See the above
discussion on detention fatigue.) One individual attributed this limited understanding, in part, due
to a lack of training and qualified staff, “Children in federal custody are actively being trauma-
tized, and ORR staff, me included, are complicit. The three shelters where I have worked have
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provided minimal therapeutic services; many mental health staff are not required to be licensed;
and therapy sessions are monitored and surveilled.”

Another critiqued ORR policies and institutional practices that penalize
children for their traumas, “ORR created instruments like SIRs when
kids tell us about the trauma that led them to flee and then those are
used as justification to detain them longer. Kids are literally being
punished for being traumatized. It creates a cascade of barriers—home
studies, assessments, forced disclosures—while their freedom hangs in
the balance.” (See: Safety and Protection.)

These findings are consistent with research on the challenges of providing trauma-informed care
in congregate care settings and the importance of family and family-like placements to ensure
children’s health and well-being.

Recommendations

1. Pursuant to Lucas R. v. Azar, ORR is required to conduct a needs assessment across its net-
work. To advance this directive, ORR should partner with child mental health clinicians and
child welfare experts to evaluate ORR’s mental health service delivery policies and practic-
es, identifying ways to ensure ORR mental health services are consistent with child welfare
best practices.

2. ORR should issue clear guidance to ORR federal field specialists and all stakeholders that a
child should not be compelled to disclose abuse, LGBTQIA+, or paternity as a contingency
of their release from federal custody and that sponsors should not be denied on the basis that
they are unaware of information that children choose not to disclose. If ORR determines
that a child cannot be safely released unless the sponsor is aware of the child’s mental health
needs, disclosures should be limited to the information necessary to enable the sponsor to
access services for the child.

3. ORR should establish a robust system for monitoring the use of prescription medication both
in ORR facilities and out-of-network placements with particular attention to actively involv-
ing children and parents in decision-making. Consistent with existing recommendations made
to the proposed federal regulations:

*  ORR should identify which individuals are authorized to offer consent, specifically “a
child’s parent or legal guardian, whenever reasonably available, followed by a close
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relative sponsor, and then the unaccompanied child themself (if the child is of sufficient
age and a doctor has obtained informed consent).” Care provider staff should never be
permitted to authorize consent.

* ORR should ensure that consent was offered freely without undue influence or coercion.

* ORR oversight of administration should include “reviewing cases flagged by care
providers and conducting additional reviews of the administration of psychotropic
medications in high-risk circumstances, including but not limited to cases involving
young children, simultaneous administration of multiple psychotropic medications, and
high dosages.”

* ORR should engage qualified, child and adolescent, medical professionals who “are able
to oversee prescription practices and provide guidance to care providers.”

4. ORR should track all information relating to the administration of psychotropic medications,
including data related to diagnoses, prescribing physician’s information, name and dos-
age of medication, documentation of informed consent, and any emergency administration
of medication.

5. To the extent practicable, ORR should prioritize geolocating children as close to family or
sponsors as possible to facilitate their release. A child’s release has been described adeptly as
“the most therapeutic intervention” available.
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RECREATION AND LEISURE

Leisure, recreation, and outdoor activity are critical for children’s physical health, mental health,
and social development. Physical benefits include improved strength and endurance, healthy
bone and muscle development, motor development, weight management, and reductions in myo-
pia (nearsightedness) risk. Time in the sun increases vitamin D production which leads to reduc-
tion of inflammation as well as modulation of cell growth, neuromuscular and immune function,
bone growth and strength, and glucose metabolism. Even when the weather is not ideal, outdoor
activity is essential for healthy childhood development. Leisure and recreation also have posi-
tive impacts on mental health by reducing anxiety, stress, and depression; improving academic
achievement; and increasing self-esteem for children and adolescents. Physical activity helps

to improve communication skills, develop friendships, increase athletic skills, model behavior
development, enhance self-esteem and self-confidence, increase autonomy, and create feelings of
community and belonging.

Recognizing the importance of recreation and leisure for child and youth development, ORR has

policies that require children to have access to recreation and leisure, including daily outdoor
activities, weather permitting. Consistent with HHS’ Physical Activity Guidelines for Americans,
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ORR guidelines stipulate that children should engage in at least one hour per day of large muscle
activity and one hour per day of structured leisure time activities other than television. Where
there is no educational instruction, ORR guidelines increase recreation and leisure to three hours
per day. Similar to the CDC recommendations, these recreation and leisure activities are separate
from the weekly physical education requirement typical in schools. Where there are insufficient
on-site recreation areas at a facility, ORR directs facility staff to take the children to off-site
parks, community recreation centers or other suitable locations and to provide a higher staff-to-
child ratio in those instances.

While ORR guidelines on play, rest, and leisure are clear and quantifiable, they are not always
followed. Our research finds that permanent facilities often do not have adequate outdoor spaces
or amenities to meet the leisure and recreation requirements critical for healthy child develop-
ment. While now closed, many of the emergency intake sites (EISs) and influx care facilities
(ICFs) opened by the Biden administration in 2021 and 2022 did not meet the requirements for
outdoor recreation and leisure despite the ORR policy mandate.

Finding: Outdoor spaces or amenities vary considerably across facilities, resulting in some
facilities not meeting ORR requirements for recreation.

Children’s access to outdoor space and recreational activities varies considerably by facility and
location. Only 38% of respondents indicated that children are able to go outdoors to play. The
reason for limited outdoor time varies by site including limited green space adjacent to facilities
in urban areas, facilities located in neighborhoods that staff indicate are unsafe, fear of children
absconding when taken to neighborhood parks, insufficient facility staff to meet staft-to-child
ratios for off-site outings, and unsafe levels of heat in the summertime (especially in Arizona and
Texas where the majority of facilities are located).

In addition, facilities appear slow to return to recreation and leisure activity levels prior to the
onset of the COVID-19 pandemic which halted off-site activities, and at times replaced physical
education time with outdoor play time. 25% of respondents reported that children “rarely” par-
ticipate in off-site recreation. One participant shared that facility staff were “able to take children
to museums, the aquarium, the zoo, on hikes, and concerts pre-COVID. Now, outings are much
less, if at all.” Some reported that children “spend all day inside: or “get an hour in a parking
lot,” making facilities “feel like jail.”

Some other facilities have full-sized soccer fields, basketball courts, play structures for younger

children, and ample options for outdoor play. These settings can be desirable to achieve recom-
mended physical activity. In other facilities, children are allowed to go outside only once the sun

58



KIDS IN CARE: Unaccompanied Children in Federal Government Custody

has set when heat levels are safe. Survey respondents additionally shared examples of urban fa-
cilities that rope-off a parking lot where there is “little effort to engage kids so they simply stand
around.” Technically, this standard meets federal requirements for outdoor time, yet the space
and lack of organized activities are not conducive to large motor activity necessary for appropri-
ate physical development.

In 2021 and 2022, ORR opened EISs and ICFs to house tens of thousands of unaccompanied
children in converted convention centers, stadiums, and military bases. While our study focused
only on ORR’s permanent facilities, discussions of limited outdoor recreation and leisure activ-
ities in EISs and ICFs surfaced. Some reported that children in these intake and influx faculties
were indoors 24/7. An attorney shared, “Those that had been actually in the EIS never got to go
outside. Some of them were at convention centers because they’d come from CBP, where they
also never went outside. So it had been for some of them, like many, many weeks at a time, that
they hadn’t been outdoors, period.” Because EIS and ICF programs are not run as ORR pro-
grams, they are not required to meet the same licensing standards of permanent ORR programs.

Recommendations

1. ORR should ensure adequate physical space for large motor development and recreation and
leisure for all youth within each facility.

2. ORR should expressly prohibit facilities from the substitution of outdoor physical education
for outdoor leisure and play.

3. ORR should prioritize contracts for facilities with existing capacity for/capability and com-
mitment to outdoor play and leisure. For example: urban facilities with existing space within
the building for large motor development and adequate outdoor leisure time; facilities in hot
climates with covered outdoor areas; and facilities with access to full-size sports fields (e.g.,
basketball, soccer) and appropriate serviced spaces (e.g., grass instead of concrete).

4. While ORR may need flexibility for truly unexpected influxes or increases in children ar-
riving, ORR should be concurrently expanding state-licensed capacity in family-based and
small-scale placements that can be flexed for use during such times.
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ACCESS TO EDUCATION

Unaccompanied children arrive in the United States with a broad range of experiences with
formal schooling. Some have completed a few years of instruction in their home countries while
others are close to graduating from high school. Literacy rates and knowledge of the English
language likewise vary considerably. The ORR Policy Guide requires facility staff to conduct
an educational assessment to determine a child’s “academic level” and “any particular needs”
within 72 hours of placement. Care providers are required to provide educational services based
on each child’s “individual academic development, literacy level, and linguistic ability.” The
Flores settlement agreement stipulates that children receive a minimum of six hours of structured
education in science, social studies, math, reading, writing, physical education, and English as a
second language (if applicable). Our research finds that there is significant variability in educa-
tional assessments, learning conditions, and the quality of instruction across facilities.

Plyler v. Doe (1982) established the pivotal judicial decision that every child in the US has the
right to equal access to public education. The right to equal access to educational services for
children who are not “legally admitted” to the United States—which includes unaccompanied
youth in federal custody—has been recognized as a human right and required by both federal
and state law.
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Our findings reveal that children who speak languages other than English and Spanish con-
front restricted access to linguistically- and culturally-appropriate materials. The varied quality
of instruction is attributed, in part, to the disparate qualifications of instructors and the size of
facilities. Large facilities in particular struggle to meet the diverse educational experiences and
needs of children who may be recovering from dangerous migratory journeys and confronting
uncertain futures. Our research likewise found that children in custody who do not attend public
schools for prolonged periods of time, including children in transitional foster care, may lose
months and even years of schooling.

Finding: Assessments, learning conditions, and quality of instruction vary considerably
across facilities.

While ORR policy delineates requirements for the number of hours and subjects of instructions,
assessments and instructional quality vary considerably across facilities. Staff shared that learn-
ing assessments often fail to capture the diverse educational levels of children in custody. In
several Texas facilities, for example, participants shared that assessments are only conducted in
Spanish. One interviewee explained, “Even if a child does not read, write, or speak Spanish, they
are given the same test. They get zero on everything, and I just don’t see anyone looking further
to see why they are scoring zero. Is it because they are not literate in Spanish or because they
have a learning disability? Or is it because they speak an Indigenous language and not Spanish?”

Another participant echoed the concern, “Oftentimes, Indigenous youth are identified as hav-
ing developmental delays or assumed to have a learning disability of some kind, and in some
instances even psychiatric conditions, when really, it’s either linguistically or culturally, there is
miscommunication. Good assessments should distinguish that.”

In addition, we found considerable variation in the classroom conditions and quality of instruc-
tion. In smaller facilities and smaller classrooms, staff shared that they felt equipped to get to
know their students, to assess their learning needs, to tailor instruction to their needs, and to se-
lect materials that were relevant to the lives and backgrounds of their pupils. In contrast, staff in
extremely large facilities (500+ children) reported overcrowded classrooms and curriculum that
repeated every 30 to 45 days.
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Another participant lamented, “Most of the tools to engage young
people are taken out of our toolkit. There are restricted opportunities
for experiential learning, field trips, experimentation, and other ways of
engaging young people in the material. We don’t know who will be in
our class from one day to the next, so it makes it difficult to plan and to
ensure any continuity for the kids who remain.”

Others shared that the curriculum was very “American-centric” and “assimilationist” whereby
instruction focused on learning American history, politics, and values with little regard to the
histories and cultures from around the world. Further, ORR requires facilities to provide mate-
rials in languages other than English to children. Across facilities, we found most programs had
both instructional and reading materials in Spanish but struggled to provide materials in other
languages. One participant shared, “When Afghan youth arrived, there were no worksheets, no
books, no curriculum. It was a huge problem.”

A participant who worked in several ORR facilities reflected, “Education in ORR facilities is
mostly about behavior management. We have 35 to 50 kids in a room—all with different levels
of experience with schooling, many who have been recently traumatized or are separated from
their families—and we expect them to sit quietly and learn for six hours.” Respondents described
examples of behavioral charts to incentivize or to punish behavior, public shaming of children
who do not behave, instructors threatening children with SIRs for misbehaving, and instructors
telling children that their (mis)behavior influences their immigration cases and their release from
ORR custody. “Threats are not conducive to learning,” one respondent critiqued. “Often the
first-time kids experience US education is [in] detention. If they are punished in the classroom
for trauma-related behaviors or not being adequately assessed, they quickly become disenchanted
with the education in the U.S.”

Finding: There is considerable variation in the training and qualifications of teachers and
retention of qualified teachers remains challenging.

Respondents reported a deficit of qualified instructors, yet reasons vary across regions. In Cali-
fornia, Illinois, and New York, for example, respondents point to low salaries and poor benefits
when compared to unionized teaching positions currently in demand in public schools. In other
regions, administrators point to the challenges of teaching within the confines of detention rather
than in community settings as dissuading teachers who might otherwise be interested in serving
newcomer children. One interviewee observed, “We tend to hire recent graduates or ESL instruc-
tors with little to no training.”
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Yet, some instructors innovate to respond to the unique needs and settings in which they work.
One respondent shared that a facility had a language lab with Rosetta Stone in a computer lab.
“What a great resource! It allows students to start and continue at their own pace. They can learn
English but if they already know English, they can learn another language. It is a very concrete,
specific skill and a constructive use of their time. And helped teachers to manage the incredible
diversity of experiences, and the abilities of children coming in and out of the classroom.” A few
facilities offer General Education Development (GED) programs for children who arrive with
greater English or Spanish fluency and educational background.

Some participants lamented the difficulties associated with retaining instructors specifically with
the challenge of working conditions. “Given the trauma histories of kids and how it shows up

in the classroom, it can be incredibly challenging work.” Without support and ongoing train-

ing, teachers quickly burn out. Many participants called for greater collaboration to ensure that
children and teachers are set up for success in the classroom. This includes educators trained in
effective assessments, trauma-responsive teaching methods, culturally appropriate instructional
methods, relevant and inclusive curriculum, and sufficient professional development and support.
(See: Staffing and Training.)

Finding: Children held in ORR custody for prolonged periods experience difficulty in the
academic transition to public school.

Interviewees and survey respondents shared that there are several challenges confronting chil-
dren who remain in ORR custody for prolonged periods. In addition to a repeating curriculum,
children are typically placed in a classroom based on assessments of literacy or academic level
rather than chronological age as is customary in the U.S. public school system. This can make
the transition into public schools following release challenging. One educator in a large public
school district serving newcomer children lamented, “The papers they bring from ORR mean
nothing. It’s just a bunch of worksheets if anything at all. It’s lost time for students.” Another
stakeholder echoed the concern, “For the kids that are in custody for months, even years, they
walk out of facilities with nothing to show for their educational achievements, except maybe
some English that they’ve repeated in six week increments over and over.”

Moreover, not all programs offer state-accredited education, including transitional foster care,
some residential treatment centers, and some long-term foster care programs. Rather than inte-
grate into the community and socialize in the space of school, some children in foster care are
often taken to an off-site location for instruction. “Think of a one-room schoolhouse but without
a certified teacher,” one respondent shared.
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According to ORR, facilities adapt or modify local educational standards to develop curricula
and assessments and provide opportunities for learning advancement, such as independent study,
special projects, pre-GED classes and college preparatory tutorials. Yet, interviewees consis-
tently shared that there is little support for programs seeking to innovate learning opportunities
for children.

Recommendations

1. ORR should partner with education researchers to develop culturally and linguistically appro-
priate assessments and curriculum for children while in custody, with attention to varied liter-
acy and experiences with formal education systems as well as their social-emotional learning.

2. ORR should ensure that educational materials and services are available in primary languag-
es of children in custody, including Indigenous languages.

3. ORR should incentivize facilities to pilot programs that partner with the local school district
to provide instruction and/or to certify education provided in ORR facilities.

4. ORR should incentivize facilities to integrate experiential learning and field trips outside of
the facility in their educational programming.

5. Children who remain in custody beyond 30 days or who are in transitional or long-term foster
care should be enrolled in and attend local public schools such that they can receive credit for
their education.

6. ORR and stakeholders should create professional learning communities to create opportuni-
ties for gathering and sharing and to share best practices, materials, and lesson plans.

7. ORR should ensure that children are provided with their full case file and educational record
upon release.

8. ORR should follow state guidelines for assessing children with learning disabilities. (See:
Children with Disabilities.)
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ACCESS TO LEGAL COUNSEL

Upon apprehension, unaccompanied children are placed in deportation proceedings. With few
exceptions, immigration law does not distinguish between children and adults. Adults and chil-
dren alike—including infants—are held to the same evidentiary standards and credibility re-
quirements, all without a court-appointed attorney. Legal representation is critical to children’s
long-term outcomes——children with representation are seven times more likely to be successful
in their petitions for legal relief.

Under the Trafficking Victims Protection Reauthorization Act of 2008 (TVPRA), HHS “shall en-
sure, to the greatest extent practicable... that all unaccompanied [] children who are or have been
in the custody of the Secretary or the Secretary of Homeland Security...have counsel to represent
them in legal proceedings or matters and protect them from mistreatment, exploitation, and traf-
ficking.” Accordingly, HHS provides funding for legal service providers (LSP) to conduct Know
Your Rights (KYR) presentations and legal screenings for all unaccompanied minors in their
care, as well as “to the extent of available appropriations” to provide direct legal representation
to specific children who are in or have passed through ORR custody.
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Over the past decade, ORR has invested in expanding legal representation to unaccompanied
children both in custody and following release. Currently, via its subcontractor Acacia Center

for Justice, ORR provides direct representation at the government’s expense to children in the
Unaccompanied Refugee Minor (URM) programs; children in a long-term foster care (LTFC) or
non-ORR residential treatment programs (RTP); children without a sponsor who are unable to be
placed in LTFC; children in ORR custody who must appear before an immigration judge with the
Executive Office of Immigration Review (EOIR), specifically for master calendar hearings and
voluntary departure, and children placed in and released to the geographic area (geozone) of the
LSP. With few exceptions, upon release from federal custody, children must locate and pay for an
attorney to represent them in court. Locating a pro bono or low-cost attorney can be challenging,
as service providers are overwhelmed with a demand for high-quality, affordable services.

Although access to counsel is mandatory to the greatest extent practicable under the TVPRA, our
study identified several concerning gaps in children’s access to counsel. These findings include:
1) ORR’s KYR models remain insufficient to orient and screen children for legal relief; 2) direct
representation for children in federal custody is limited; and 3) ORR’s “universal representation”
pilot is promising yet remains inadequate to meet the legal needs of children following release.

Finding: ORR’s Know Your Rights model remains insufficient in orienting and screening
children for legal relief.

Through its subcontractor Acacia Center for Justice, ORR contracts 43 legal service organi-
zations around the country to provide KYR presentations within seven to ten business days of
admission to an ORR facility. Through KYR, children learn about legal assistance, the right to
legal representation (though not at government expense), the right to a hearing before a judge,
the right to apply for asylum or other humanitarian relief, and the right to request voluntary
departure. Following, providers typically conduct a 15 to 30 minute individual legal screening to
provide a child information regarding their potential eligibility for immigration relief based on
the interview. At that time, children also are evaluated for indicators of mistreatment, exploita-
tion, or trafficking.

35% of survey respondents indicate that children in federal custody lack a basic KYR presenta-
tion and legal screening. The primary reasons include:

Legal service provider staffing levels: The number of children in custody outpaces the staffing
levels of many legal service providers, particularly those who cover large congregate care fa-
cilities in Texas and Arizona. Especially during the use of EISs and ICFs in 2020 to 2021 when
some children quickly moved through ORR custody, staff were unable to keep pace with the
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needs. A supervising attorney shared, “We did everything we could to keep up—relied on volun-
teers, hired more paralegals and expedited their training. It just wasn’t enough.”

Coordination challenges with facilities: Some legal service providers shared that coordinating
times to hold KYR presentations for children and making necessary arrangements for interpret-
ers create delays. “A lot depends on the shelter coordinator. We’ve had coordinators who say
that kids can’t be taken out of ‘class’ for a KYR presentation. In the hierarchy of needs, I’d say
a legal presentation and screening is more important than attending one English class.” With
some exceptions, facility administrators generally appear responsive to setting regular KYR
presentations but struggle to identify children who need interpreters in advance of scheduled
legal screenings. An attorney observed, “Most shelters don’t regularly use translators, so it’s a
struggle to make arrangements. Clearly a child who speaks K’iche’ needs a translator to be able
to explain his situation. If I don’t use one, then how do I really know if he might qualify for legal
relief or not?”

Timelines for children in custody: The majority of legal service providers indicated that the
uncertain timing of release to sponsor is a significant challenge to their ability to provide direct
legal representation to children. For example, attorneys will not file a notice to appear (G28)

and begin to build a child’s legal case if they will be released imminently. The attorneys report

a number of reasons why this is the case: 1) children are often released to another jurisdiction
where it would be hard if not impossible for attorneys to maintain relationship or appear in court;
2) immigration judges often will not allow an attorney to withdraw from a child’s case though
the child has changed jurisdictions; and 3) there is no government funding for the representa-
tion of children who are facing imminent release. Related, attorneys shared that they attempt to
prioritize representation for children who are aging-out of ORR care or whose ages ORR redeter-
mines. “The uncertainty of the timing of release often leaves us scrambling on how to prioritize
our limited time and energy to the most in need,” explained an attorney. (See: Aging out and Age
redeterminations.)

Single screenings may be insufficient: Legal service providers additionally shared that one
screening remains insufficient to effectively explain and identify if children quality for legal
relief. Children may have considerable traumas related to violence, sexual assault, child abuse,
and persecution. Establishing rapport in the space of detention is challenging, especially when
children may be uncertain of whom they can trust. An attorney observed, “If a child doesn’t feel
comfortable coming out as LGBTQIA+ in detention, then we might miss the very basis on which
their asylum claim rests. Many kids just need to be in a safe space and a trusting adult before
disclosing some of the most devastating harms. It’s challenging to build that rapport and trust
within detention.”

67



KIDS IN CARE: Unaccompanied Children in Federal Government Custody

In 2023, ORR has expanded its post-release legal services whereby LSPs conduct KYR
presentations and individual screenings post-release for children who were not screened while
in ORR custody. This is a promising response to the legal needs of children, yet without federal
investment in direct representation, children are simply provided referrals rather than direct
representation.

Finding: Direct representation for children in federal custody is insufficient.

Nearly 50% of survey respondents indicated that most children are not given access to full repre-
sentation on their immigration case while in ORR custody. For some of the very reasons children
are not provided KYR presentations while in federal custody—LSP staffing, facility coordination
challenges, uncertain timelines, and a single screening—attorneys shared that they are unable to
provide direct representation of children in custody. In practice, this translates to LSPs guiding
children in pro se, or self-representation. In contrast, all children requesting voluntary departure
receive legal representation. An attorney remarked, “The irony isn’t lost on me that we can repre-
sent children who want to leave our country but not those who want to stay.”

For children who linger in ORR custody, they too may not receive adequate representation due to
a number of factors. An attorney shared, “We had a 16-year-old who was SIJ [special immigrant
juvenile] eligible in a shelter in Texas for over a year and there was no progress [due to state
law/interpretation of state law that limits access to local courts for youth in ORR custody]. We
couldn’t get him into state court for SIJ because he was still held in the facility. They kept telling
us he’d be sent to LTFC where the LSP could start his case, but ORR doesn’t place 17-year-olds
[in LTFC], so he got stuck. These restrictions made it impossible for him to access legal relief.”
In this example, restrictions include court jurisdictions that may not allow children to enter state
and local courts while in federal custody, local interpretations of SI1J, and ORR’s historic policy
of not permitting children over 17.5 years old from entering federal foster care. Taken together,
this constellation of factors and systems complicates legal providers’ ability to represent children
and, ultimately, children’s access to immigration relief. Despite TVPRA overtures on access to
counsel for migrant children in ORR custody, Congress has failed to adequately fund representa-
tion to ensure that children’s rights are protected in federal custody and in immigration court.

Data likewise reveal that there are limited opportunities to screen or represent children in cases
related to their custody or federal detention conditions—whether CBP or ORR. As we discuss
above, there are limited opportunities for children to report abuse within facilities; an inadequate
response from local child welfare authorities to child abuse allegations in ORR facilities; and
ORR lacks transparent procedures for investigating and documenting abuse. (See: Safety and
Protection.) Given these abovementioned factors, the inability to access legal counsel to discuss
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detention conditions removes yet another safeguard for children. Some interviewees reported that
children who speak up about abuse within facilities or the conditions of their care are transferred
to other facilities, but with unclear modifications to the conditions or the treatment in question.
Further, children who are “stepped up” to more restrictive placements or declined to be released
from ORR custody also do not have access to legal representation via LSPs to appeal placement
decisions, nor do their sponsors. Sponsors only have access to legal representation if they or

their sponsors locate and pay for it themselves. (See: Family Reunification.) Survey respondents
indicated that children receive attorney referrals for litigation on detention conditions only once
they are released.

Finding: Universal representation pilots are promising.

Universal representation is defined as representation for all children regardless of the likelihood
of success in their legal cases. ORR subcontractor Acacia Center for Justice is piloting universal
representation program, called “case continuity,” for a subset of children to receive government
funded representation. In practice, two subsets of children benefit from this program:

*  Children placed via geolocation: Geolocation is when ORR places children in a facility and
the child is then released in the same geozone (geographic area) of the LSP. For example, if
ORR places a child in a Chicago facility and the child is then released to family in Chicago,
the subcontracted LSP will provide legal representation to the child. This approach is advan-
tageous for the LSP because they have already conducted a KYR presentation, pre-screened
the child while detained, and in some instances, can begin the child’s legal case prior to
release. Timing is especially critical for 17-year-olds who may age-out of eligibility for SIJ
at 18 years old. It is likewise advantageous for children to begin developing rapport and trust
with an attorney, to alleviate the financial and logistical burden of finding legal representa-
tion, and to ensure high-quality legal representation following release.

*  Children with formal legal representation handoffs: 1f legal service providers file a Notice
of Entry of Appearance as Attorney or Accredited Representative (G28) for a child while in
ORR custody, once released to a sponsor, the partner legal service provider in the location of
release will represent the child. For example, if the Chicago-based LSP files a G28 while the
child is detained in a Chicago facility, upon release to family Los Angeles, the LA-based LSP
contractually agrees to represent the child in her proceedings in Los Angeles. This “warm
handoff,” attorneys shared, creates critical continuity of representation for children and facili-
tates communication between LSPs in transferring their legal case.
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Respondents unanimously agreed that the case continuity program is promising as it ensures
children receive legal representation, and in turn, have a greater likelihood to receive legal relief.
Attorneys identified several challenges to this model, especially related to timing of immigration
hearings. In addition, attorneys in geozones such as Houston and Virginia/Maryland/Washing-
ton-DC report that ORR provides limited or no advanced notice that they will begin placing
children via geolocation, leaving LSPs scrambling to meet an unanticipated need that they are
contractually obligated to provide. Further, there are insufficient resources to meet the demand
for legal representation for the two above-mentioned groups. This is reflective of national deficits
in immigration attorneys needed to meet both the backlog of cases in US immigration courts, the
number of new applicants, and insufficient funding for legal services appropriated by Congress
and allocated by ORR.

Attorneys describe LSPs needing to “case triage” to manage this shortage in attorneys and fund-
ing. In practice, attorneys and accredited representatives describe declining to represent children
perceived as “less sympathetic;” whose cases may be more complex or conversely, have no im-
mediately-recognizable avenue for legal relief; or who are younger and presumed to “have more
time to find representation.” This triage strategy inadvertently denies defense to children who
may be traumatized and uncomfortable sharing their experiences or sexual of gender identity
with unfamiliar adults. Indigenous children who may speak less common languages or children
with juvenile justice involvement, who have more challenging but equally meritorious claims,
may also be turned away.

Further, children who migrated unaccompanied, but who never entered the ORR system or who
“aged out” of ORRs representation guidelines, are left to find their own representation.

As an attorney asked, “How about the kids that never go through ORR?
Or other populations of kids who do go through ORR but don’t get that
warm handoff?”

Recommendations

1. ORR should place children via geolocation, when possible, in order to ensure greater
continuity of legal representation.

2. ORR should continue to invest in expanding universal representation, moving beyond
referral-based services to direct representation for all children.
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3. The Acacia Center for Justice should pilot new models for “Know Your Rights” to include a
broader scope of children’s rights and obligations, beyond immigration relief including rights
and obligations in detention, family reunification, workplace rights, access to education, etc.

4. ORR and the Acacia Center for Justice should work together to remove barriers that prevent
attorneys from defending corollary rights of children in ORR custody including detention
conditions, family reunification delays or denials, and access to education and/or medical
care, among other barriers. ORR proposed regulations to expand the range of LSP services
does not go far enough to provide sufficient representation for the panoply of rights associat-
ed with migrant children held in government custody.

5. ORR and legal service providers should create innovative partnerships with communi-
ty-based organizations and school districts to identify and ensure provision of legal services
to all children moving through or out of ORR placement.

6. ORR, legal services providers, and other advocates should coordinate with states to advance
state legislation to address the need for legal aid for unaccompanied children, including ap-
propriations to ensure mandated legal representation or creating public defense program for
immigration proceedings.

7. Legal services providers should consider partnering with law schools, bar associations, law
firms, and philanthropic organizations to develop a strong pipeline of children’s immigra-
tion attorneys and develop additional resources to address and prevent vicarious trauma
and burn out.

7



CULTURE, IDENTITY, LANGUAGE, RELIGION

Unaccompanied children arrive from around the globe with diverse backgrounds, cultures,
languages and religions. Child development scholars identify that the ability to express freely all
facets of their identities is critical to children’s identity development, sense of belonging, nurtur-
ing of caring and trusting relationships, growing self and social awareness, and critical thinking
skills and decision-making. Upon entering federal custody, children find themselves separated
from their families including adult siblings, relatives, adult caregivers, and often their ethnic,
linguistic and religious communities—communities which provide critical support during difficult
periods. Research shows that deprivation of a child’s right to culture may result in diminished
self-esteem, heightened vulnerability, exacerbated trauma, and conflict with peers and family
over the short- and long-term.

Within ORR facilities, our research finds that children confront a series of barriers and restricted
access to expressing their cultures, valuing their identities, using their preferred language, and
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practicing their religions. These barriers are at once administrative and attitudinal. Administra-
tively, often overworked facility staff must provide for the diverse needs and backgrounds of
children, often with limited expertise and cultural knowledge. Providing culturally and linguisti-
cally appropriate services requires time to secure community-based or religious resources and to
make necessary arrangements to utilize interpreters with children and their families. Attitudinal-
ly, our research uncovered two intersecting biases—anti-Indigenous and anti-Black attitudes and
promoting acculturation to white, middle-class norms for children.

Findings: Access to religion and religious practices vary across facilities.

ORR policy indicates that if a child requests religious information, or other religious items such
as books or clothing, the facility staff “must provide materials in the child’s native language, as
long as the request is reasonable.” Our research suggests that access to religious practice varies
considerably across ORR facilities. Survey respondents representing varied facility types across
22 states shared that children are permitted to celebrate their holidays (62%), wear religious
articles of clothing (47%), adhere to religiously informed food preparations (43%), provided re-
ligious materials/books (40%), granted access to designated spaces to pray (38%), and permitted
to display religious art next to their beds (34%).

Figure 10: Survey respondents were asked: “Do children have access to the following religious
permissions or practices in the facility where they work?”
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ORR states that it encourages facilities to partner with clergy or local religious leaders to provide
spiritual or religious services to children in custody—both onsite and offsite—with adherence to
safety policies and procedures. We found that this access varies considerably based on religion
and based on facility.

One participant shared, “In the facilities where I’ve worked, I’ve

seen access to religious traditions and practices really depend on the
religion. Children have weekly access to Christian evangelical services;
a pastor usually comes to the facility to lead these services. It’s rare for
children to be transported to a place of worship and even less so for non-
evangelical services to be offered.”

For Muslim youth, religious accommodations often center on providing children salat times—
five daily prayers. In Arizona, one participant shared, “We provide Muslim children time and
space to pray, but transportation to a place of worship with an Imam is rare.” In contrast, in
another facility, a participant explained, “Children get a prayer rug but not a special place to pray.
This has been especially challenging for Afghan youth in our care.” Another respondent shared,
“Access to religious traditions and practices really depend on the religion. Children have weekly
access to Christian evangelical services; a pastor usually comes to the facility to lead these ser-
vices. It’s rare for children to be transported to a place of worship and even less so for non-evan-
gelical services to be offered.”

Yet another participant shared, “Sometimes children are restricted from practicing their religion
or accessing what they need to practice their religion. When I raised these concerns, the supervi-
sor was quick to correct these mistakes.” This sentiment was echoed by another participant, “We
have to do a lot of advocacy around religious services, appropriate food, and clothing for chil-
dren in ORR custody.”

There is also varied adherence to religiously informed food preparations, such as children who
follow kosher or halal diets. One participant shared, “I worked with one kid who said he eats ha-
lal but then wanted a snack. We told him ‘no’ — you either eat halal or you don’t. They can’t have
it both ways.”

In addition, our study found that holidays typically celebrated within facilities are typically US
and Christian holidays. When asked, an interviewee explained, “We are helping kids acculturate
to the United States and celebrating these holidays are critical for them to learn about the U.S.”
ORR further highlights “access to religious services of the minor’s choice” if possible. Indeed,
ORR policy encourages facilities to provide “acculturation services” to help children “obtain the
skills necessary to acculturate to the United States and to live independently and responsibly.”
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This desire to socialize children into a specific understanding of U.S. (Judeo-Christian) norms
may come at the expense of respecting children’s right to practice their cultures and religions
while in ORR custody.

Finding: Under-utilization of interpretation services provided to children and sponsors

ORR policy indicates that facilities “must make every effort possible to provide comprehensive
services and literature in the native language of each unaccompanied [] child; provide on-site
staff or interpreters as needed; and allow unaccompanied [] children to communicate in their
preferred language when they choose. All ORR-required documents provided to unaccompanied
[] children must be translated in the unaccompanied [] child’s preferred language, either written
or verbally.”

In spite of this written policy, consistent with other recent publications or language access within
ORR, we found a pervasive underuse of interpreters across all facilities in languages other than
Spanish. We also found insufficient or restricted access to interpretation at multiple points as a
child moves though federal custody—in transfer from CBP custody to ORR placement, in initial
identification of children’s preferred language upon placement, and throughout the sponsor-

ship process.

Transfer from CBP custody to ORR placement: Following apprehension, CBP conducts an
intake interview with unaccompanied children which includes questions regarding what lan-
guage(s) they speak. Researchers have documented that CBP often does not accurately identify
the child’s first language, and thus does not necessarily communicate this information to ORR.
Typically, participants shared, ORR aims to place a child in a facility where staff can speak their
language. This is particularly true for speakers of Pashto, Dari, Arabic, Mandarin, Urdu, and to
a lesser extent, French. In other instances, there is insufficient or nonexistent language capacity
of staff or ORR places children in the first available open bed at the nearest facility along the
US-Mexico border. Generally speaking, borderland facilities have less linguistic diversity than
facilities in larger urban areas with established, linguistically diverse migrant populations. One
individual shared, “I’m currently working with a child from [West African country] who was
placed in our facility with all Central American children. The child feels isolated and uncomfort-
able and has difficulty navigating the language barrier. It is very socially isolating.”

Another participant shared, “It’s a real challenge for children who don’t speak Spanish or

English, but it helps them to acculturate to the US.” As discussed further below, at times,
interviewees framed “acculturation” as a justification for not providing cultural, language, or
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religious services for children in facilities despite their rights to these services under ORR policy,
US federal law, and international humanitarian law.

Identification of preferred language: Across roles of interviewees and types of facilities, survey
respondents and interviewees indicated that children’s preferred language is often presumed, and
in some instances, ignored. This is particularly acute for Indigenous children from Latin Ameri-
can who facility staff presume speak Spanish rather than their Indigenous languages. As one par-
ticipant noted, “Generally, staff do a poor job of acknowledging Indigenous children who speak
languages other than Spanish, even while they are clearly struggling to understand what is said in
Spanish. On the one hand, this is likely due to poor understanding of the wide cultural diaspora
found in Central America. On the other hand, I’ve also seen it for minors from Turkey, where the
minor is marked ‘monolingual Spanish’ when they have never been exposed to Spanish before
entering ORR custody. It’s mind boggling sometimes.”

This concern was shared by various participants. One interviewee indicated that, “Haitian chil-
dren may have any number of preferred languages—French, Creole, Spanish if they’ve lived
elsewhere for a while, or English if they were living in the U.S. for years before they were appre-
hended. We can’t assume. Best practice is: ask.” An attorney explained, “Before meeting a child,
sometimes I’1l ask the case manager what the child’s preferred language is so I can arrange an
interpreter. And the staff doesn’t know. You’ve had this child in custody for a week, how do you
not know their preferred language? Have you not even asked?” This persistence of the issue was
lamented by another interviewee, “I’m not sure why this continues to be an issue. The first thing
I ask a child when I enter the room is: ‘Do you speak another language in addition to Spanish?’
And if they say ‘yes,’ I ask, ‘would you prefer if we do this interview in that language? Some-
times they say ‘no,’ they’re comfortable in Spanish and that’s fine but a lot of times, they ask for
a Mam or Akateco or K’iche’ interpreter.”

Limited use of interpreter services for detained children: When asked why language lines are
not used or underutilized, staff described the inconvenience of scheduling telephonic interpret-
ers when they can “get by” in Spanish. They explained that interpretation prolongs meetings
with children amid their high caseloads. In addition, there was a general lack of awareness of
children’s language rights due to high staff turnover within facilities. One respondent shared,
“It’s not always about access. We have a great telephonic system that gives us access to over 70
languages. It’s about time and scheduling.” Another participant queried why in-person interpreta-
tion is disparately available: “Afghan children mostly had in-person interpreters, but Indigenous
children usually do not get an in-person interpreter, even when there is a group of children who
speak the same Indigenous language in the facility.”
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Limited use of interpreters for family reunification process: When case managers do not speak
the same language as sponsors and do not use interpreters, interviewees shared that family reuni-
fication processes can stall, leaving children to linger in federal custody. This may result from the
logistical challenges of arranging interpreters for international calls when parents have limited
telephonic access or when languages require interpreters of harder to access languages, regional
accents, or dialects. One participant explained, “I worked with a [Haitian-] Creole-speaking kid
who ended up learning Spanish because he was in the shelter so long and figured that was the
quickest way to get his needs communicated.”

Across facilities, respondents described case managers not providing
sponsors adequate access to interpreters to fully understand the
sponsorship process. And, when the process slows as a result, “Case
managers will say the parents aren’t completing the process,” described
one participant.

Another interviewee echoed, “And then it’s the sponsor’s fault that they aren’t doing what they
are supposed to or they aren’t looking for the documents they need.”

A respondent assessed, “There is an incredible amount of obstructionism
and lack of cultural competence on the part of the shelter that prolong
reunification for non-Spanish speakers.”

Interviewees offered examples of consequences that result from not using interpreters. Some
described examples of children being flagged as trafficking victims, or conversely not identified
as ‘at risk’ because of misinformation resulting from an absence of an interpreter.

Finding: Some children in care experience cultural or linguistic discrimination.

The overwhelming majority of children in ORR care are from Spanish-speaking countries in
Latin America. Study participants observed both a presumed homogeneity of all Latin American
children and/or observed that the norms within any given facility tend to favor the majority (lin-
guistically Spanish-speaking and religiously Judeo-Christian). Stakeholders report that children
from minority cultures, languages, and religions experience discrimination while in care.

One participant observed, “ORR thinks we, as a Latinx community, have a shared culture
because we speak the same language. Obviously, that’s not the case.” This perception was

also made in the context of the treatment of children in custody. One participant noted, “This
system assumes that all Latinx culture looks the same—whether you are an Indigenous kid from
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Guerrero, a Salvadoran kid from the capital, or a Honduran kid living on a ranch. Kids coming
from dramatically different places and expectations and contexts, and there’s very little space for
curiosity to even inform ourselves as a program or for creating space to celebrate and reflect.”

The homogenization of Latin American cultures has led to policies and procedures that further
isolate and alienate particularly Indigenous and Afro-descendent children. For example, staff
described prohibiting Indigenous language speakers from speaking their native languages and
instead compelling them to speak Spanish with their peers and even with their families during
weekly phone calls. Staff also report that children may be dissuaded from using their native lan-
guage with other children and, at times, separated to different pods or during activities to ensure
that staff can understand the conversations.

Participants also indicated that meal services catered primarily to Mexican cuisine. While re-
spondents reported that ORR ensured halal food for Afghan youth when there was a large num-
ber youth in a single facility, it was unclear if there were similar accommodations elsewhere. One
participant reported, “Children sometimes complain that the food offered is ‘just Mexican food’
and they do not have access to familiar foods they like.” ORR assumes that food is culturally
appropriate for all Latin American children even if diets vary considerably in their home coun-
tries. One respondent shared, “Children from outside Latin America often don’t get culturally
appropriate food. Ukrainian children complained that they were served rice and beans every day
and that in Ukraine nobody eats beans.”

The lack of cultural sensitivity presented itself in more overtly discriminatory manners as well.
One study participant observed, “There is so much racism where I work. Just the other day, a
colleague joked that the majority of kids we’re getting are from Central America because they
don’t’ love their kids like Mexicans do. I just don’t know how you can untrain such long-stand-
ing cultural hatred.”

Still others described that children feel discriminated against for not speaking Spanish or En-
glish, that family reunification processes are prolonged particularly for West African and Indig-
enous Central Americans, and that children’s ages are being called into question due to miscom-
munication. Several interviewees pointed to linguistic miscommunication errors which lead to
children’s prolonged stays in federal custody and the deterioration of their mental and behavioral
health. It was also reported that in intake assessments and clinical encounters, Indigenous chil-
dren were diagnosed as with developmental delays, cognitive disabilities, with limited literacy,
and in some instances as exhibiting psychotic symptoms because of a combined lack of linguistic
and cultural understanding. (See: Mental Health. See Safety and Protection.)
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Recommendations

1. ORR should allow children to attend religious services of their choice in the community.
2. ORR should make meal service responsive to children’s religious and cultural needs.

3. ORR should adopt a multi-pronged approach to evaluating and monitoring children’s lan-
guage access and rights, including providing materials and signage in multiple languages,
creating opportunities to ask a children’s preferred language, funding in-person interpreters,
and monitoring facilities’ usage of interpreter line.

4. ORR should implement additional training on how to ask a child about their language prefer-
ence (e.g., asking what languages they speak rather than asking whether they speak Spanish),
Indigenous languages (e.g., explaining to staff that these are not dialects), and instituting
formal screening protocols for Spanish or English proficiency when children speak an-
other language.

5. ORR and facility directors should partner with Indigenous organizations to recruit Maya-lan-
guage speakers and should incentivize the hiring of bi-lingual and bi-cultural staff through
language stipends.

6. ORR should conduct monthly reviews of release and placement decisions for non-Spanish
speaking children by someone other than the case manager.

7. ORR should partner with groups in the community to provide mentorship and cultural events
for children in custody. Many facilities that held Afghan children allowed Afghan American
volunteers to visit the children, and ORR established a formal mentorship program. This has
not happened for children of other nationalities.

8. ORR should roll-out a series of trainings to enhance understanding of the diverse identities
and regions from where young people migrate to combat implicit bias and to increase cultural
sensitivity.

9. ORR should implement more robust non-discrimination policies, such as new training and
reporting mechanisms if children feel that they are subjected to religious, language, or
racial discrimination.
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SPECIALIZED POPULATIONS

In the section that follows, we delineate key findings on specialized populations of young peo-
ple in ORR custody. These include pregnant and parenting teens, children with disabilities,
LGBTQIA+ youth, and children aging-out or aged-out of care. As we note in the methodology,
there are other populations of youth, namely those under the age of 13 and youth in conflict with
the law (and, thus, often in secure detention), for which we have insufficient data to draw sound
conclusions. In addition, we have not specifically addressed Indigenous children as a separate
group; instead, we have integrated some of their unique needs and experiences throughout the
report. While separated for clarity of analysis, we fully recognize that children’s social and
political identities are multifaceted and intersectional, uniquely shaping how they experience
ORR custody.
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PREGNANT AND PARENTING TEENS

The U.S. Supreme Court’s ruling in Dobbs v Jackson Women's Health Organization held that
the Constitution did not confer a right to abortion. While Dobbs threw some states into chaos

in terms of reproductive healthcare, federal policy, specifically through the U.S. Department of
Health and Human Services, has clearly and vigorously upheld the panoply of rights associated
with access to reproductive health care. Sexual and reproductive health and rights for all who
can become pregnant, making decisions about their own bodies. Some young people already
know they are pregnant when they arrive in ORR custody while others may learn, for the first
time, that they are pregnant while in custody. In some instances, pregnancies are desired and/or
planned while other pregnancies are unexpected or may result from rape or incest. Regardless of
the circumstances, the pregnant person should be able to seek out counseling regarding a host of
reproductive rights, including but not limited to their right to privacy and bodily integrity.

While in ORR custody, by policy, children and youth are supposed to have access to family
planning services, including pregnancy testing, emergency contraception, and comprehensive
information about and access to medical reproductive health services. According to ORR policy,
pregnant minors receive non-directive options counseling and are referred to specialty care (e.g.,
Obstetrician/Gynecologist) for further evaluation and services. Given that ORR is a federal agen-
cy, youth have a right to abortion, though depending on where the youth is detained, state laws
may restrict or prohibit access to abortion. If a youth requesting abortion is detained in a state
where abortion access is restricted, ORR will, to the greatest extent possible, transfer the youth to
an ORR program that is state-licensed to care for pregnant youth and in an appropriate location
to support the youth’s health care needs and access to abortion. It is important to note, regardless
of location, some ORR providers have an explicit religious mandate which may not allow a child
to access the full spectrum of reproductive rights under federal policy.

Some youths are apprehended with their young children or give birth while in federal custody.

In the latter instance, the infant is a US citizen due to birth-right citizenship, resulting in ORR
assuming custody of US citizen children. There are roughly 100 US citizen children in ORR
custody each year. For both pregnant and parenting teens, ORR attempts to expedite their place-
ment in transitional foster care or in specialized facilities for pregnant and parenting teens and for
children under the age of 13 (termed “tender-age” by ORR).
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Finding: ORR attempts to place pregnant youth in states that provide for reproductive
healthcare access but still struggle at times to meet the needs of pregnant teens.

Interviewees shared that if CBP informs ORR that a minor in custody is pregnant, ORR attempts
to place the child in a state where there is access to full reproductive rights. Often, CBP screen-
ings do not identify pregnancy in advance of transfer. Respondents described children who
articulate a desire for an abortion being transferred quickly to programs that can facilitate repro-
ductive counseling and access to abortion, should a young person choose to have an abortion.
However, some pregnant youths do not articulate a specific request regarding their reproductive
options. One participant shared, “If a pregnant minor is not informed of her rights and options,
especially in instances of pregnancy resulting from rape or incest, she may not proactively
express a wish to learn about abortion. We can’t rely on young people, especially those with
multiple traumas while in detention and confronting so much uncertainty to tell us rationally and
proactively exactly what they need.”

As a result of the Garza v. Azar litigation, pregnant youth must be informed of and are entitled
to access all pregnancy-related medical services and options for reproductive healthcare. Provid-
ing this information and access to these services is particularly challenging in states where even
abortion counseling is legally prohibited or highly restricted. In these instances, the ORR federal
field specialist (FFS) provides reproductive health counseling. Additionally, if youth are detained
at a facility that has a religious exemption, they will also receive their reproductive health care
counseling from the ORR FSS. Several interviewees identified that this stop-gap measure re-
mains wholly insufficient because the FFS is neither a health care professional nor necessarily
trained to provide reproductive health counseling. Moreover, it can be difficult for youth to feel
comfortable and safe having these deeply private conversations with a government employ-

ee while they are detained. “This should be a conversation between a pregnant person and her
healthcare provider, not the FFS or the case manager,” explained a participant.

In states where abortion counseling is legal, ORR does not require a healthcare professional to
administer the counseling. As a result, adolescents may receive counseling from facility staff
instead of specially trained health care workers; and those staff may be guided by personal pref-
erences or their organization’s religious mandate. An interviewee expressed her hesitations, “I
feel a little out of my element counseling teens about their birthing choices; I’ve never had child
so how do I really know how to support them?” When asked why they were providing counsel-
ing rather than a healthcare professional, the case manager explained that teens have questions
and concerns and the occasional health care appointments, especially early on in pregnancy, are
insufficient, leaving case managers to function as counselors—either willingly or unwillingly.
“I think most staff are well intentioned, sharing their opinions but it really isn’t our role to tell
pregnant girls what to do,” another interviewee explained.
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Finding: Facility staff are in a position to unduly influence decisions of pregnant and
parenting teens.

The U.S. Supreme Court has determined that parents have a fundamental right to direct the care,
custody, and control of their children. This Court also has determined that the government shall
not interfere with this right unless and until a parent is proven unfit. ORR policy provides very
little guidance on how facilities should work with pregnant and parenting teens, beyond their
access to medical care and safety planning. In the absence of clear guidelines or procedures, our
research finds that facility staff may overshadow the wishes of pregnant and parenting teens,
including in their choices of providers, prenatal care, delivery, and newborn feeding and care.

One participant who specializes in working with pregnant teens shared, “Youth need assistance
and counseling on their various options and decisions they have. It’s in their best interests to be
fully informed—from talking about their birthing plan, pain management, to deciding who their
OB-GYN or midwife is. More often than not, these choices are made by ORR or the case manag-
er without the teen’s informed input.”

Limited choice on providers and prenatal care: Staff across facilities and locations shared that
youth have restricted choices in providers, prenatal care, and birthing plans. One participant
noted, “Pregnant people who aren’t in detention tend to have a lot more choice and agency

in where they deliver and who is their trusted health care provider. For children in care, it’s

the closest hospital they can get to and who facility staff identify as the provider. It’s not: do I
feel comfortable with this person? Is the doctor giving me the information I need to make an
informed decision? Instead, staff make the choice.”

Another participant illustrated how pregnant teens lack a right to direct their prenatal care, “In
the United States, we do far more genetic testing that other parts of the world and there are tests
that are medically necessary and others that are not. This is a choice we give to all parents; unac-
companied parenting teens should be no exception.”

Newborn feeding and care: Interviewees shared that parenting teens often have limited autono-
my over decision-making regarding the feeding and care of their children. For example, new par-
ents who are nursing are often advised to feed or pump every two hours, yet in custody lactating
youth are not always able or allowed to do so in part because children are held to specific school-
ing and activity schedules for the general population. In addition, interviewees uniformly shared,
teens do not have access to automatic breast pumps despite a clear medical need when lactating.

Interviewees described that case managers and staff often feel it is helpful to take “ownership
of the child,” that “staff know what is best,” and that staff make choices regarding prenatal or
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post-natal care rather than the youth themselves. Another interviewee shared, “In my experience,
staff often present decisions on the newborn’s care or feeding as if it is the only choice available.
If there’s a choice to make, the teen should decide what is best for her and her child.” Several
interviewees pointed to co-sleeping which researchers have documented, is both safe and cus-
tomary in many cultures around the world yet is discouraged in federally contracted programs
due to safety concerns.

Postpartum care: In facilities and transitional foster care, interviewees describe postpartum care
as attending to the physical recovery of the mother and the physical health of the child. Given
that postpartum depression is twice as prevalent among adolescents than adults following child-
birth, greater attention is needed to incorporate the parenting youth’s physical, mental, and emo-
tional health. One physician shared, “It’s challenging to be a new or even a teen parent, but then
to lack the freedom to go for a walk or to take a nap if you need it, to be surrounded by family
and loved ones, to adhere to the cultural practices around childbirth...it compounds postpartum
depression. As much as we seek to attend to their needs, the best treatment I could prescribe is
release from detention.”

Recommendations

1. CBP and ORR should release pregnant youth expeditiously whenever safely possible.

2. Wherever possible, pregnant youth should be initially placed in states where full reproductive
rights are safeguarded and where there is access to more than a single provider.

3. When appropriate placement or timely release are not possible, CBP and ORR should trans-
fer pregnant youth to facilities in states where full reproductive rights are safeguarded and
take all possible steps to mitigate the disruptions caused by transfer.

4. ORR should provide specialists, including doulas, lactation consultants, and teen pregnancy
educators, to educate and orient pregnant and parenting teens on their rights.

5. ORR should provide mental health support and post-natal care services to address the
emotional, psychological, and physical needs and challenges faced by pregnant and par-
enting teens.

6. ORR should prioritize new contracts in states where laws comport with federal policy with
respect to the reproductive rights of children and youth.

7. ORR should prioritize new contracts with organizations that comply with agency policy on
reproductive justice issues (as opposed to organizations guided by their religious mandate).
Transferring pregnant youth to access health services due to an organization’s religious man-
dated creates an unnecessary risk to their safety and well-being.
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CHILDREN WITH DISABILITIES

There is no publicly available data on the number of unaccompanied children within federal
custody that have a disability. The World Health Organization estimates that 15% of the world’s
population has a disability, and the US Center for Disease Control and Prevention estimates

that 26% of Americans have a disability. Under the ADA a disability is defined as a physical or
mental impairment that substantially limits one or more major life activities of such individu-

al; a record of such an impairment; or being regarded as having such an impairment. There are
many types of disabilities that affect children in ORR custody, including physical impairments or
mental health diagnoses (including trauma), activity impairments (e.g., hearing, vision, walking,
etc.), and participation restrictions.

Section 504 of the Rehabilitation Act of 1973 protects individuals from discrimination based

on their disability; this applies to the federal government and to employers and organizations
that receive financial assistance from any federal department or agency, including ORR and its
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subcontractors. In practice, this means that facilities must provide services in the most integrated
setting appropriate to the needs of the child with a disability, such as providing auxiliary aids

to afford an equal opportunity to participate in or benefit from programs or activities. Facilities
must also ensure all programs, services, activities, and facilities are accessible while making
reasonable modifications to policies and practices to avoid discrimination on the basis of
disability. Despite these protections, our research reveals that ORR and facility staff struggle to
adequately serve children with disabilities, including the provision of culturally informed and
trauma-responsive care to children with mental health issues and mechanisms to assess learning
disabilities. In addition, we found that children with mental health and trauma related disabilities
are held in custody longer and under more restrictive settings.

Finding: Facilities struggle to provide specialized services to children with disabilities.
Across facility types and location, data reveal that children with disabilities are adversely impact-
ed by various points while in ORR custody, including initial placement, screening, evaluation,
and in accessing services and support. In a previous section, we discuss how TVPRA-mandated
home studies may delay their release from federal custody. (See: Family Reunification.)

Placement: Under current state licensing and ORR policy, facilities have limited discretion to
accept a child into the placement, yet, in practice, it seems that ORR does allow facilities con-
siderable discretion to reject a child from placement. As several participants observed, facilities
may reject serving children with disabilities. An interviewee described, “Placement decisions
blatantly discriminate against kids with disabilities. Facilities say their needs are too high or our
licenses don’t permit it. In some instances, this is true, but in many others, facilities don’t want
to get ‘stuck’ with high needs kids because it requires more staff time, energy, and kids remain in
care longer.”

Another participant noted, “In the past six years, we have not received
children with physical disabilities or specialized therapeutic needs. We
never receive a child like that because we would just screen them out. We
just can’t accept that type of population.”

Other staff expressed concerns about their ability to provide for children with disabilities such as
limited training or expertise. Several respondents described a perceived disincentive to accept-
ing children with disabilities because their length of stay is often longer given their specialized
needs. Facility staff reported abbreviated lengths of stay as metric for success with ORR. We un-
derstand that ORR believes that forthcoming regulations will allow the agency to exercise more
control over facilities’ acceptance of and care for children with disabilities; it remains unclear
how those obligations will be enforced.
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Screening, evaluation, and services: Until recently, ORR did not require facilities to identify or
track children with disabilities in a systematic way. Following the Lucas R v Azar litigation, ORR
now identifies children with disabilities via a checkbox on the intake form. “ORR is really start-
ing from ground zero,” described an interviewee. “The checkbox doesn’t tell us the type of dis-
ability, any follow-up assessments or services that are needed, and ultimately, privileges children
with visible disabilities, wholly overlooking children with less visible disabilities. Just yes or
no.” The Lucas R v Azar litigation will require major changes to the identification and tracking of
children with disabilities, but at the time of writing, ORR has not yet implemented these changes.

Staft describe a number of barriers to accessing evaluation and services for children with dis-
abilities. Barriers include: time to identify experts or specialized services amid high caseloads;
availability of services, especially when children are held in areas where specialized services

are limited or not available; wait times for evaluations amid uncertainty of how long a child will
remain detained; availability of staff to accompany children to off-site appointments; and the cost
associated with assessments and services. An interviewee shared, “In my 15 years of experience,
typically specialized evaluations—whether for a disability or a trauma—are ignored or kicked
down the road. Only when there is external advocacy from a child advocate or an attorney do

we see external or specialized evaluations and services.” The vast majority of children in federal
custody do not have an attorney or a child advocate appointed to them.

Across facilities, interviewees identified ORR as more responsive to children with physical
disabilities. “I’ve been pleasantly surprised by the care children with physical disabilities or
complicated medical situations receive, but mental health and learning disabilities? Totally under
the radar.”

A case manager shared that she advocated for an evaluation from a speech pathologist for a child,
but her supervisor routinely declined to pursue the evaluation. “Even the [telephonic] interpret-
er, who wasn’t even in the room, said the kid was having trouble making certain sounds with

his mouth. I kept escalating the request, but the FFS said it was probably just his [West African]
language. They never got it checked out.”

Finding: Learning disabilities are not diagnosed.
Pursuant to ORR policy, within 72 hours of a child entering a facility, staff assess a child’s learn-
ing, including English language ability, literacy, and their academic level. ORR does not require

any screenings for learning disabilities. That is, disability is not considered when placing chil-
dren in a classroom. As a result, no specialized attention, services, tutoring, or aids are provided.
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None of the survey respondents or interviewees were aware of special education services pro-
vided to children in facilities, except in some of the most restrictive placements within ORR’s
network. “It simply doesn’t happen,” explained one interviewee. “Either kids aren’t with us long
enough to evaluate or the kids that need evaluations end up getting transferred. Besides, this isn’t
real school. Kids don’t get credit for what they do in the classroom.” It is important to recall that
children held in ORR facilities do not receive educational services through public schools nor do
they have access to the same specialized screenings and programming for children in municipal
school districts.

Another interviewee explained, “I think it’s unrealistic to test kids. Even in the public schools,
you have to fight for testing and IEPs [Individualized Education Plans]. Besides, kids have
bigger issues than learning disabilities.” Generally, if children are in custody for short periods
of time, learning disabilities may not be flagged easily; however, according to staff, the failure
to evaluate children in both short and long-term foster care is also an unmet need. An interview-
ee working with children in long-term foster care shared, “In my experience, there is a general
unwillingness to screen, diagnose, or advocate for kids with disabilities. ORR and even foster
care programs just don’t see it rising up the hierarchy of needs, yet it can dramatically impact

a child’s development and desire to learn. It makes the difference long term from graduating or
opting out.” (See: Access to Education.)

Finding: Children with mental health and trauma related disabilities spend longer in
custody in more restrictive settings.

Across states, interviewees describe how children are “stepped up” at times in response to dis-
ability-related symptoms, resulting in their prolonged stays in federal custody and often in more
restrictive settings. A participant reflected on the disparate treatment between children with phys-
ical disabilities and children with mental health or behavioral health issues: “It’s a stark contrast.
For kids with mental or behavioral health issues, the ways their disabilities manifest create ‘trou-
ble’—it makes children harder to serve, resulting in children acting out or being combative. But
if ORR, or even staff, took the extra step to appropriately diagnose and treat kids with non-phys-
ical disabilities, we’d actually be supporting [their] health instead of punishing them with SIRs
and step-ups.” As we document above and organizations have documented elsewhere, children
with disabilities experience disproportionate use of significant incident reports (SIRs) and, as
some interviewees contended, are punished for behavior that may result from their disability.
One participant observed, “Without this understanding, staff effectively penalize kids for their
disabilities.” (See: Safety and Protection.)
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Another participant echoed the needs for greater evaluations, assessments, and treatment to better
understand children’s behaviors and the ways detention might exacerbate traumas. She observed,
“We’ve seen a lot of children with suspected disabilities having a lot of discipline issues and then
trying to be pushed out of the program, whether through getting them transferred, getting their
age re-determined, or convincing them that they want to go back home.”

A participant observed that children with disabilities are caught in a vicious cycle: “The argu-
ment | often see is that children are not ready for community-based settings. So, on the one hand,
children do not get access to evaluations, assessments, and appropriate treatment and get frustrat-
ed or act out. And, on the other hand, children are denied the opportunity for release.

“The ORR system does not recognize the inherent harm of institutional
settings and separation from family and community, especially for kids
with disabilities.”

Interviewees described that, generally speaking, ORR functions as if secure facilities are bet-

ter equipped to care for children with special needs. The Lucas R. v. Azar lawsuit alleged that
ORR has a practice of transferring children with disabilities to unnecessarily restrictive facilities
because of their disability. While more recent data are not publicly available, the lawsuit found
that from November 2017 to March 2020, the average length of stay for children placed in secure
and medium-secure facilities was 183.8 days. The lawsuit resulted in ORR discontinuing its
contract with secure facility Shiloh Treatment Center in south Texas following its court-ordered
closure, which found staff have drugged and abused children in care. Now, interviewees reported
that ORR utilizes a secure facility in Arkansas described as akin to a juvenile jail, where there
are reportedly no Spanish-speakers on staff to communicate with youth. Interviewees expressed
concerns that out-of-network placements lack oversight from ORR and Flores monitors, leaving
limited knowledge about the quality of treatment young people receive.

The recent settlement agreement resulting from Lucas R. v. Azar (November 2023) begins to
address some of these findings, including additional safeguards for youth with disabilities, lim-
itations on the use of psychotropic medications, limitations on placing children with disabilities
in longer-term restrictive placements, and service plans that include disability programs without
delaying family reunification. These are positive steps that should be concisely monitored and
continuously evaluated.
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Recommendations

1. ORR should enhance its guidelines to provide more specific and complete policies that en-
sure adequate and timely medical and mental health assessments and treatment for children
with disabilities.

2. ORR should prioritize and develop community-based placements for children with special-
ized needs, moving toward diminished reliance on congregate care.

3. ORR should train staff on protocols for determining how best to identify a child for place-
ment in community care. The inquiry should always be “What services can we provide this
child to enable community-based placement?” rather than putting the burden on the child to
prove they are “ready” for community care.

4. ORR should ensure that every child receives educational services, including special edu-
cation assessments and services, consistent with what other students receive under federal
and state law.

5. ORR should collaborate with researchers to increase the transparency and clarity of data by
identifying specific populations of children who are subject to prolonged lengths of stay and
multiple transfers.

6. ORR should prioritize and develop community-based placements for children with special-
ized needs, moving toward diminished reliance on congregate care.
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LGBTQIA+ CHILDREN

Roughly 18% of the world’s Gen Z population identifies as Lesbian, Gay, Bisexual, Transgen-
der, Queer/Questioning, Intersex, and Asexual (LGBTQIA+), with 6% of Gen Z identifying as
transgender. Research finds that LGBTQIA+ children are “disproportionately subject to violence
by private citizens, family members, and government agents in their country of origin.” This may
result in LGBTQIA+ people being overrepresented among those migrating or fleeing from their
home countries. So too, research finds that LGBTQIA+ adolescents experience higher rates of
mental health diagnoses and higher rates of suicide risk and self-harm than their heterosexual
peers. Taken together, LGBTQIA+ migrant youth in ORR custody require specialized protections
and support.

Accordingly, ORR has adopted significant measures to ensure LGBTQIA+ children are treated
with respect, do not experience discrimination based on LGBTQIA+ identity, and are entitled
to human rights protections. ORR directs facilities to maintain confidential sexual orientation
and gender identity; to use correct names and pronouns in accordance with the youth’s gender
identity; to house youth according to the youth’s gender identity and housing preference, health
and safety needs, and state and local licensing standards; to assess whether alternate restroom
accommodations should be provided; to allow LGBTQIA+ young people to dress and express
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themselves according to their gender identity; and to allow LGBTQIA+ children and youth to
choose the gender of staff to conduct a pat-down search if necessary. ORR also bans isolation
and segregation of LGBTQIA+ children solely based on sexual orientation and gender identity.

While these are important safe-guards, our research finds that these measures are selectively
applied and remain insufficient in supporting the positive development and mental health of
LGBTQIA+ children in federal custody. Despite ORR’s efforts to safeguard protections for
LGBTQIA+ children, there are few mechanisms in place to ensure staff are following ORR pol-
icy and protections, especially when facilities are licensed by states that have competing policies
or where facilities are operated by organizations whose religious mandate does not recognize
children’s gender identity or sexual orientation.

Finding: Limited specialized mental health care is provided to LGBTQIA+ youth.

During initial intakes, children are asked about their sexuality and gender identity. If a young
person identifies as LGBTQIA+, then all policies and protections envisioned in ORR policy
immediately should come into effect. At the same time, two principal tensions emerge. First, if a
child fails to immediately identify as LGBTQIA+ during the intake process, none of the protec-
tions included within ORR policy will be advanced. Failure to identify children as LGBTQIA+
may inadvertently result in harmful experiences in federal custody. A stakeholder who self-iden-
tified LGBTQIA+ shared, “Their sexuality or gender identity may be the very reason they fled
their home. If a child doesn’t feel safe, they won’t disclose. It’s very rare, in my experience, for
kids to disclose their identity in a long list of checkboxes.” Interviewees suggested that creat-
ing additional opportunities for children to disclose their sexual orientation and gender identi-
ty are needed.

Additional opportunities for disclosure include regular mental health counseling with licensed
providers who are trained in serving LGBTQIA+ children and youth. Interviewees contended
that this training currently remains limited not only for mental health providers but also for other
staft. (See: Staffing and Training.) “It is really more up to the care provider’s discretion if a child
is able to receive mental health services based on their LGBTQIA+ identity,” one participant
observed. “Some clinicians have a background and training, while others rely on their personal
politics which is absolutely unacceptable.”

There remains considerable transphobia and homophobia in the United States. An attorney
remarked, “The ORR system is no exception.” Phobic attitudes left unaddressed complicate
LGBTQIA+ youths’ ability to share their gender identity or sexuality. As discussed above,
interviewees additionally report children being compelled to disclose their sexual orientation or
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gender identity to sponsors as a contingency of their release from federal custody.
(See: Mental Health.)

Finding: Tensions exist between state and federal policy regarding rights and protections of
LGBTQIA+ children.

ORR policy capitulates to state laws on distinct issues relating to care of LGBTQIA+ youth. As
a consequence, accommodations and bathroom access for trans youth according to their identity
or safety may not be practiced in all facilities. Take, for example, Texas, one of the states with
the highest number of children in ORR custody. As of October 2023, Texas has blocked trans
youth from medically transitioning and receiving proper medical care regarding their gender. A
bill was recently proposed in the Texas house that would require juveniles in government facili-
ties to be placed by their biological sex assigned at birth, in contradiction with federal guidelines.
ORR facilities located in Texas similarly are not allowed to administer trans affirming medical
care. To remediate disparate state practices, interviewees have indicated that ORR tries to place
LGBTQIA+ youth in states with laws that comport with federal policy. However, this process
relies on children self-disclosing their status.

Recommendations

1. ORR should enhance its guidelines to provide more specific and complete policies that en-
sure adequate, timely, and ongoing identification and assessment of the needs of LGBTQIA+
children in care.

2. ORR should enhance its guidelines to provide more specific complete policies that ensure
adequate mental health care for LGBTQIA+ children in care.

3. ORR should ensure that LGBTQIA+ children have access to gender-affirming health-
care services.

4. ORR should develop concrete guidelines for ways their contracted facilities can create a safe
space for LGBTQIA+ children including, but not limited to, ensuring the use of children’s
preferred names and pronouns, access to gender-safe bathrooms, access to counseling by staff
who are specially trained, and access to peer/affinity groups.

5. ORR should track and report on data related to LGBTQIA+ children in ORR care.
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6. ORR should develop guidelines for the immediate transfer of transgendered children to
facilities to states with laws that comport with federal policy.

7. ORR should consider prioritizing new contracts in states where laws comport with federal
policy with respect to care for LGBTQIA+ children.
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AGING OUT AND AGE REDETERMINATIONS

While children are entitled to some specialized legal and custodial protections, those turning

18 while in ORR custody “age-out” of those protections. Young people aging out or aged out of
custody may be transferred to adult detention. They are thrust into large-scale adult ICE facilities
which the Office of the Inspector General found to have often unsafe and unsanitary conditions
and where migrants are subject to harassment and punitive policies. They face imminent depor-
tation, having lost the few but important child-specific legal benefits. For example, immigration
law safeguards for unaccompanied children include eligibility for a Special Immigrant Juvenile
visa designated for abused, abandoned, and neglected children or special safeguards designed to
protect the interests of children in the asylum process.

An unaccompanied child may find themselves being transferred to adult custody for one of two
reasons. As described above, a youth may age out of ORR (by turning 18 years of old), or the
adolescent may be “age redetermined.” Either mechanism abruptly terminates eligibility for
child-specific protections. Children are shackled and taken to ICE detention.
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Age redeterminations are especially fraught for adolescents in ORR custody. At any point in fed-
eral custody, ORR, ICE, facility staff, or third-party case coordinators may request an age rede-
termination of a child. The age redetermination process often enlists controversial medical exams
to redetermine a person’s age, often resulting in youth under age 18 being removed from ORR
custody. Methods of age reassessments in federal custody include dental scans or radiographs of
the clavicle or wrist or. Each method remains highly problematic and scientifically dubious when
applied to a global population of migrant youth. For example, radiographs of the left wrist mea-
sure bone density associated with osteoporosis; yet consider that greater bone density also occurs
amid malnutrition and stunting—a polemic affecting many of the tens of thousands of Central
American children in federal custody each year. In fact, wrist and clavicle radiographs are com-
pared to a standard atlas of bone development normed on a sample of Caucasian youths in the
1930s. Experts concur that the bone atlas does not account for ethnic, geographic, or socioeco-
nomic variation in pediatric populations. Dental exams are similarly problematic because most
methods of calculation were developed in homogenous Caucasian populations inappropriate for
use in estimating ages of children with extremely diverse origins.

The use of radiographs was included in the 2008 Trafficking Victims Protection Reauthorization
Act (TVPRA) to prevent unsubstantiated fears of older migrants trying to pass as children. The
legislative history suggests that the utility of radiographs was of significant concern and led to
language that limits age redeterminations to the “non-exclusive use of radiographs” (emphasis
added). ORR policy indicates that “each case must be evaluated carefully based on the totali-

ty of all available evidence, including the statement of the individual in question.” The policy
also requires that medical assessments of age must “take into the individual’s ethnic and genetic
background.” There is no requirement that HHS obtain the child’s assent (or parental consent)
before subjecting them to the medical procedure. Policy guidance requires that ORR only make
age determinations “if there is a reasonable suspicion that a child in HHS custody is 18 years or
older.” However, there is no definition of what gives rise to “reasonable suspicion.”

While some age-redeterminations may be appropriate, the mechanisms triggering the redetermi-
nation lack safeguards and are profoundly flawed, such that a sense of deep suspicion has been
cast over the entire age redetermination process.

Finding: Limited continuity of care leaves children aging out with few options.
Children turning 18 years old are either transferred from ORR to ICE custody or released on
recognizance (ROR). The Biden administration has encouraged ICE Field Office Juvenile Coor-

dinators (FOJC) to enlist their discretion to approve ROR in instances where the youth is not a
danger to themselves or the community. Interviewees report that children held in ORR’s secure
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facilities are less likely to benefit from ROR because they are perceived to be a “threat” due
merely to their placement in secure. Yet, the use of SIRs has often been the justification for their
placements in secure or therapeutic placements in the first instance, often leading to a perverse
outcomes for children with SIRs. (See: Safety and Protection.)

ORR policy indicates that facility staff are required to issue a post-18 discharge plan two weeks
prior to a child aging out of ORR custody. However, respondents report that these plans often are
not issued when staff believe release to a sponsor is likely. In practice, respondents shared that
ROR with corresponding post-18 plans usually result when requested by attorneys or child advo-
cates. Those without an attorney or advocate (the vast majority of children) often do not benefit
from this consequential advocacy and risk transfer to adult detention.

Further, in many instances, attorneys lament a lack of sufficient notice provided by facilities for
children aging out who remain without a viable sponsor. An attorney shared, “It’s not sufficient
to look at birthdates on the census [of children in a specific facility]. We need timely and up to
date information about their sponsorship options.” One respondent lamented the two-week no-
tice period as unworkable, “Two weeks is wholly insufficient to plan for a child at risk of aging
out—it can take a month or more to line up a post-18 placement with an NGO [non-governmen-
tal organization], and last-minute sponsors need time to prepare. This should start—at a mini-
mum—90 days before the child turns 18 and should be done in consultation with the LSP and
child advocate, if appointed.”

To prevent transfer to adult detention, ORR permits release to a non-secure placement such as a
family member, shelter, or licensed facility capable of caring for an adult. Yet, even with ad-
vanced notice, all stakeholders expressed considerable and longstanding challenges in identifying
placements for youth aging out of federal custody. In most states, young people are not eligible
for state foster care and, owing to their undocumented status, are ineligible for federal benefits
programs. In addition, individuals over the age of 18 are often ineligible for legal representation
designated for children under ORR’s contract with the Acacia Center for Justice.

For those who are transferred to adult detention, it can be a harrowing experience. Respondents
described children being awoken in the middle of the night on their 18" birthday, shackled and
transported to adult detention by uniformed ICE agents. Interviewees described meeting with
youth prior to transfer to “cushion the blow” by warning them about “the reality that adult
detention is much worse than ORR care.” Some youths have no warning either about ICE ar-
riving to remove them from ORR facilities, the conditions of adult detention, or, in instances

of age-redetermination, that they will be transferred imminently. One respondent shared, “It is
heartbreaking every time. As a case manager who cares about them, you’re really horrified. I felt
sick and broken... I don’t know what to do because the law is very black and white.” It is notable

97



KIDS IN CARE: Unaccompanied Children in Federal Government Custody

that while ORR cannot retain custody after a child turns 18 years old, ORR is reported to have a
small number of contract providers with “sister” programs that operate homes for youth aged 18
to 21 years old. In those locations, youth can be transferred within the contract provider’s pro-
gramming rather than transferred to adult detention.

Across geographic locations, stakeholders uniformly expressed an urgent need for government
officials, immigration advocates, and child welfare professionals to work together to bridge this
gap for children aging out or aged out of federal custody.

Finding: Lack of transparency and oversight in age redetermination requests leads to the
perception that the process is punitive or otherwise abused.

Age redetermination occurs across ORR facilities, as well as in CBP custody, but with very
limited transparency. There are multiple processes for verifying age including analyzing infor-
mation provided by children and family members, access to consular databases and/or consul-
ar verification of birth certificates, and use of dental exams and bone scans (both of which are
generally rejected in the medical community as appropriate mechanisms for age determination
across race and ethnicity). The “reasonable suspicion” policy language, which authorizes an age
redetermination, does not provide adequate guidance and, as a result, creates the perception that
the process is used as punishment or is otherwise abused. Moreover, stakeholders repeatedly re-
ported that, in practice, radiographs are dispositive in age determinations. However, ORR policy
requires that each case be determined on a totality of the circumstances standard.

According to staff, attorneys, advocates and health professionals in our study, the reasons for

age redetermination are typically because a minor “does not look like a child” or engages in
behavioral disruptions while in custody. Several respondents representing children whose ages
have been contested point to age redeterminations as “punitive” and “retaliatory” when a child

is viewed as a “problem” or when staff “just want to be done with them.” Most age redetermina-
tion requests occur while a child is detained yet can be reassessed at any point while in federal
custody. For instance, an interviewee shared that one minor’s age was reassessed after nearly two
years in federal foster care.

Further, there is limited supervision and oversight of age redeterminations of children in federal
custody. It remains unclear who solicits, conducts, and interprets the radiographs and if these
physicians, dentists, or radiologists know how these reports are used. Several respondents shared
that routine dental exams were later re-purposed for age redeterminations with radiographs sent
off to another dentist to interpret. One attorney shared, “My client had an x-ray nine months be-
fore they decided to use it [for age redetermination] in a punitive way. The FFS thought this kid
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was a pain in the butt. And he was being a pain in the butt, but in a very developmentally appro-
priate way. He was tired of detention.”

These practices raise ethical and legal concerns—a child’s assent nor parental consent are secured
in advance (although it may be required under state law) and attorneys are not routinely informed
in advance. A provider of such medical exams reported to us that ORR officials explained the
purpose of the exam only when pressed. The participant ultimately declined to conduct the exam
because it exposed a child to radiographs absent a medical need and because the respondent was
uncomfortable with how the report might be misinterpreted. Another respondent reported that
they conduct age assessments for ORR, interpreting clavicle and wrist radiographs despite hav-
ing no specialized training to conduct these evaluations.

In addition, both dental and bone radiographs do not provide a finite number but a range to be in-
terpreted. Indeed, the margin of error is up to 6 years. Based on ORR policy, the federal govern-
ment should consider the lower threshold in the range as the child’s age, also weighing corrob-
orating evidence such as a child’s testimony, available documents, and parental input. However,
attorneys and staff alike report that in practice federal authorities singularly rely on the upward
age range. For example, if dental exams indicate that a child is between 17 and 18.6 years old,
ORR will presume the child is 18.6. These assessments pervert medical research by claiming
“scientific certainty” where none exists. The use of dubious science coupled with limited over-
sight is deeply problematic for children and for ORR providers.

Finding: ORR reliance on scientifically dubious medical assessments to redetermine age
has a racially discriminatory impact.

Scientifically, radiographs and dental scans aim to measure the magnitude of the difference be-
tween chronological age and skeletal age, yet medical researchers call into question this practice
especially when applied to a global population of youth.

The discriminatory impact of these medical practices is well known in the field, among attorneys
in particular. Lawyers shared, “The age redetermining methods are based upon [those of] white
European descent,” and “It’s shocking to me that they still use these scientifically debunked
dental scans.” Still others referred to the practice as “well-documented junk science” and “a total
waste of resources.” A physician explained, “Dental records are very inaccurate” and the use of
them in the ORR system is “creative forensic work.”

In addition, respondents contend that requests are often deeply racialized, disproportionately
affecting African youth. “It happens a lot with East and West African children. A lot of times, it
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came from a lack of cultural sensitivity or knowledge,” an interviewee shared. “Black children
arrive and say I’'m 15 years old. The CBP officer says [that] you don’t look 15 to me. If the kid
makes it to ORR, they do the dental or bone assessment, basically saying ‘I don’t care what the
kid says. I don’t care what the birth certificate says. They’re clearly adults.”

Recommendations

1. ORR should require post-18 planning to begin when a child reaches the age of 17.5.

2. ORR should provide funding for lawyers to represent children especially those who reach
17.5 years old and who are at risk of aging out of ORR custody.

3. ORR should provide both funding for and the appointment of a child advocate for every child
aging out of ORR care and for all children for whom an age-redetermination is being consid-
ered (not after one is requested). Child advocates should weigh in on both the appropriate-
ness of the age redetermination request and on the assessment process.

4. ORR should require notification to the Acacia Center for Justice or the child’s attorney (if
they have one) that an age redetermination is being considered.

5. ORR should incentivize stakeholders to create durable relationships with post-18 placements
to ensure children aging out of ORR care are placed pursuant to their best interests as direct-
ed by the TVPRA.

6. ORR should prioritize contracts with care provider facilities that have existing “sister”
programs that can transfer children to homes operated for youth 18 to 21 as part of the
age-out plan.

7. ORR should invest in intermediate care for youth (18 to 21 years old) aging out of ORR
custody, including housing, intensive case management and legal representation. ICE’s
Young Adult Case Management Program is deeply problematic and should not be viewed as
a substitute for an investment that should be made by ORR whose priorities are less focused
on detention and removal.

8. ORR should establish a meaningful definition of when there is “reasonable suspicion” that a
child is over 18 years of age.

9. ORR should develop robust guidelines for the age determination process that includes,
among other evidence available, an interview with the child, their parent if available, their
attorney, and their appointed child advocate, and that provides clear instruction on how
evidence should be weighed in any determination. We recognize that ORR has attempted
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to address this in their proposed regulatory guidance, yet the guidance does not provide
meaningful instruction to prevent the outcomes highlighted above.

10. Consistent with scientific research, ORR should prohibit the use of dental exams and
radiographs to determine a child’s age.

11. ORR should establish a robust, interdisciplinary internal review process for all age
redeterminations made by the agency.

12. ORR should conduct comprehensive training on implicit and explicit bias in the age-
redetermination process for all employees and care provider staff.
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INFORMATION SHARING

In May 2018, ORR, ICE, and CBP entered into a Memorandum of Agreement (MOA) mandat-
ing continuous information sharing on unaccompanied children, including information about
the potential sponsor and all those living with them. Advocates and sponsors alike accused the
Trump administration of enlisting children as “bait” to detain their undocumented sponsors and
of intentionally slowing family reunification processes leaving children to languish in ORR
facilities. Under this policy, sponsors coming forward to sponsor a child were arrested. In March
2021, the Biden administration signed an MOA revising consultation and information sharing in
matters relating to unaccompanied children, effectively repealing many of the data sharing pro-
visions. ORR policy now reads: “ORR is not an immigration enforcement agency and does not
share information with the U.S. Department of Homeland Security, U.S. Department of Justice,

or similar governmental entities for immigration enforcement purposes” (emphasis added).

Per the 2021 MOA, some information sharing continues. For example, DHS shares intake infor-
mation with ORR and information on sponsors subject to home studies. The MOA indicates that
ORR shares information with DHS regarding children’s unauthorized absences from ORR facil-
ities (e.g., absconding from ORR custody); abuse, arrests, violence, or deaths of children while
in custody; age-redeterminations; alleged or suspected fraud, smuggling, trafficking of humans,
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drugs, or weapons; and gang-related activity. In addition, current ORR disclosure agreements
required for sponsors permit information sharing with law enforcement.

In practice, interviewees contend that ORR routinely continues to share children’s information
with DHS. In fact, 77% of survey respondents report experiences of ORR sharing children’s con-
fidential information with immigration enforcement in the past year.

Figure 11: Survey respondents were asked: “In the last year, has ORR disclosed confidential
information of children with whom you work to DHS?”

Interviewees and survey respondents alike report that information sharing continues unabated.
This information sharing impacts some sponsors’ willingness to come forward. Further, our
research finds that ORR’s current information sharing policies and practices have devastating
effects on children’s placement, release from custody, and eligibility for immigration relief.

Finding: Legacies of information sharing, and Public Charge policies have a chilling effect
on sponsors.

Interviews with staff from the Legal Orientation Program for Custodians (LOPC) program—the
legal service providers funded by ORR to educate and otherwise work with sponsors—reveal
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that the legacy of ORR information sharing has had a chilling effect on sponsors. “Despite
assurances under the Biden administration, fear of apprehension endures for many families,”

a respondent shared. “Families must calculate the risk of coming forward. It isn’t just about a
parent’s potential deportation. If they are undocumented, they risk family unity with partners and
other children in the U.S. or risk a loss of remittances that family back home depend on. It’s not a
simple decision.”

In addition, LOPC providers identify how the Trump administration’s now-repealed Public
Charge policy—whereby accessing public services would negatively impact the eligibility for
legal relief—continues to impact sponsors’ willingness to come forward. “Sponsors may feel that
any engagement with the U.S. government will adversely impact their status as legal permanent
residents or their ability to adjust legal status in the future,” a provider shared.

The enduring impacts of these policies shape family reunification outcomes for children and have
been reignited in an election year. “With the upcoming elections, and the possibility that Donald
Trump will be the Republican nominee for President, these fears remain present in the lives of
migrant families,” an interviewee explained. “ORR needs to firewall communication with DHS if
we are to provide honest and transparent guidance to sponsors about the risks of sponsorship.”

Finding: Attorneys have difficulty securing up-to-date files to effectively represent children.

ORR maintains the discretion to approve or deny requests for information, weighing the avail-
ability of the information, the child’s privacy concerns, and the child’s providing consent. Re-
spondents report that requests for institutional files have improved in recent years, both with a
formal process to submit requests and a move toward digital records which reduce burdens on
facility staff and facilitate more timely responses.

However, challenges in securing up to date files persist. Of survey respondents, 78% of attor-
neys indicate that ORR has denied access to information about the child they represent or serve.
They identified two interrelated challenges: 1) released files are incomplete with no indication
of which documents were omitted and why; and 2) attorneys do not receive routine updates.

An attorney shared, “The only way that we know information was omitted is if it is referenced
elsewhere in the file.” Another attorney explained, “We aren’t told what documents were omitted
or denied. It may be a clinical note which is understandable, but more often than not, it is an SIR.
We have to comb through the files to see what is missing.” Attorneys describe this as time-
consuming and avoidable: “We are already spread so thin. Spending hours sifting through an
institutional file hunting for clues of missing information is a disservice to children we are trying
to represent.”
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The incomplete or partial sharing of the institutional file with attorneys has consequences for
children. An attorney stated, “For me, the issue becomes as much about what is excluded as what
is selectively shared. There may be documents missing in the file request I make, but those docu-
ments are shared with DHS, making it difficult for me to adequately prepare for trial.”

Second, LSPs indicated that there is no mechanism for routine file updates, which have implica-
tions for children’s eligibility and access to legal relief. One respondent shared, “Record requests
are processed too slow to respond to urgent needs such as a child has disclosed abuse or traffick-
ing. With the child’s assent, facility staff should be able to provide updates and critical informa-
tion and to notify us immediately if there is an SIR.” Another shared, “We are at the mercy of our
relationship with staff to tell us about an update to the file that may impact a child’s placement

or legal status, which they aren’t permitted to do.” Yet another confirmed the issue, “I’ve got-

ten calls from case managers tipping me off that I need to re-request the file. There should be

a process.”

Finding: Information sharing can have devastating consequences for children’s custody
and immigration applications.

Our findings reveal that information shared between ORR and DHS can have devastating conse-
quences for children. This includes impacting their eligibility for immigration relief, credibility
in legal proceedings, and post-18 planning. As discussed above, the presence and accumulation
of SIRs may result in children being stepped-up to more restrictive placements such as staff-
secure, secure, and residential treatment programs and delay their release to sponsors (See Safety
and Protection.)

So too, when shared with DHS, SIRs can impact immigration cases. Attorneys provided exam-
ples of DHS attorneys enlisting the number of SIRs in immigration proceedings as evidence that
a child is undeserving of protections, lacks credibility, or is a threat to themself or others. An in-
terviewee offered a distressing example: “When ORR shelter staff were beating a child in a room
without cameras and other children went to help him, staff called police and claimed that child
was the instigator. All of the child’s record, including confidential information, was released to
the government to be used against the child in their immigration proceedings, suggesting that he
was violent.”

Another attorney shared, “A scientifically dubious age redetermination can mean that a child los-
es eligibility for SIJ or that they are presumed to be lying from the start. It’s often an insurmount-
able barrier to legal relief.” (See: Aging Out and Age Redeterminations.) In many states, SIJ is

only available for those under the age of 18 years old, thus an age redetermination indicating that
a child is over 18 years old deems them ineligible for this important form of legal relief available
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to children who have been abused, abandoned, or neglected. “There is no comparable relief for
adults, so when that door closes, it won’t reopen. For some, that is the only viable avenue for
legal status in the U.S.,” a respondent explained.

In another example, respondents shared how templates used by facility staff in post-18 planning
were not updated to abide by the information sharing policy enacted in March 2021. One attor-
ney described, “The child’s post-18 plan had his mental health diagnosis in it” Another attorney
shared, “Almost everything requested in the template is now impermissible under the new policy,
but because the forms aren’t updated in harmony with the info-sharing policy, they’re just func-
tionally providing it. As a consequence, the child was not approved for release on his own re-
cognizance because the FOJC viewed the child as a threat to himself when the clinician actually
didn’t see any risk in his release.” Nearly 20 months later at the time of our interviews, the forms
were still not in compliance.

Recommendations:

1. ORR should respond to requests for information within 48 hours.

2. ORR should adopt a policy allowing any child to request that their attorney have full or par-
tial access to their institutional record and to use the record in the way the client directs.

3. ORR should cease sharing children’s case files with ICE, CBP, and DHS beyond what is
essential for the safe and expeditious transfer of children to ensure greater administrative
efficiency (e.g., information about medication, language, and/or disability if transferred to
adult detention).

4. ORR should develop and ensure strict guidelines to ensure the confidentiality of sponsor’s
information.

5. ORR should ensure that information shared by children in counseling sessions is not shared
with the child’s case managers or any other ORR, HHS, or DHS employees, unless the child
presents a substantial and imminent threat to themselves or a third party and that threat has
been clearly documented.

6. ORR and facilities should update all institutional and internal forms to ensure up-to-date
policy compliance.

7. ORR should establish a process with stakeholder input to indicate when information is
excluded from file requests and to ensure updated files are sent routinely to attorneys and
child advocates.
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STAFFING AND TRAINING

Over the prior two decades, ORR has expanded exponentially the number and size of facilities
for unaccompanied children—from roughly 13 facilities in 2003 to over 240 in 2024. Consistent
with national employment trends, our research finds that organizations struggle to hire, train,
and retain qualified staff since the COVID-19 pandemic. Facilities are not alone; legal service
organizations and post-release service providers likewise struggle to meet staffing needs, espe-
cially when asked to expeditiously expand services in response to influxes of arriving children.
Respondents across states and professions shared high levels of burn-out, secondary trauma,
low-salaries, and limited support networks. A study surveying 700 asylum attorneys found that

burnout and secondary trauma was endemic amongst lawyers working with migrants seeking
protection in the United States. Congressional appropriation and ORR allocation of funding for
legal services remains of vital importance. In addition to documenting these trends, we likewise

showcase several promising practices for creating robust networks to share experiences and ex-
pertise and to create supportive professional communities.
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Finding: Difficulty hiring and high levels of burnout lead to staffing shortages.

Across facilities and organizations, managerial staff shared challenges in hiring and retaining a
well-qualified workforce that can provide the highest quality of care for young people. Programs
in some states experience these staffing challenges more acutely (e.g., Texas and Arizona), while
other states struggle to identify professionals with specialized backgrounds (e.g., attorneys in
Virginia and California). Additionally, hiring managers shared challenges in identifying bilingual
staff with child welfare expertise and feeling compelled to privilege language ability over spe-
cialized training in trauma, immigration, or child welfare.

Especially when Afghan youth entered into ORR custody in larger numbers, program directors
expressed challenges in meeting the needs of children due to limited bi-cultural and bilingual
staff, a lack of cultural awareness among staff, and the recency of trauma for many youths. “As a
system, we failed to meet the needs of Afghan youth, so ORR started using out-of-network place-
ments,” shared one respondent. While acknowledging the considerable Congressional and insti-
tutional attention paid to the needs of Afghan and Ukrainian youth, another respondent identified,
“The system also fails Indigenous youth for the very same reasons, and we have time to hire and
train Maya [language] speaking staff. Mayan youth are not a new population in ORR.”

Others identified challenges in meeting the shifting needs absent sufficient notice and planning.
A respondent expressed their frustration, “We are asked to scale up quickly to meet needs and we
simply can’t. Every year, I feel like there’s a lack of pre-planning and then it is used as justifi-
cation to open up EIS and ICFs which use temp [temporary staffing] agencies for hiring. They
are hiring warm bodies and disposable labor, not qualified professionals.” Indeed, hiring for

EISs and ICFs was conducted via the Federal Emergency Management Agency (FEMA) which
in many instances contracted with disaster management companies and the military to quickly
establish intake sites for unaccompanied children in 2021 to 2022. With diminished regulatory
oversight, EISs and ICFs do not have the same staffing requirements and restrictions as perma-
nent ORR facilities.

For children in ORR custody, vacancies have a direct impact on opportunities for outings (which
require specific staff-to-child ratios), organizational capacity to accompany children to needed
off-site medical, mental health and legal appointments, and staff’s capacity to promptly advance
family reunification processes. Organizationally, the inability to meet hiring quotas leads to
non-placement of children, difficulty meeting ORR required staff-to-child ratios to keep facilities
open, and loss of current or future funding. A participant shared, “We either scale up quickly or
next year we lose the jobs we have. The stakes are high.”
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Across sectors, the demands on staff lead to high rates of burnout. Staff described experiencing
secondary trauma, anxiety and depression, lack of or interrupted sleep, compassion fatigue, and
low compensation. “Especially during the Trump administration, it felt like we were constantly
under attack. It’s a bit better now [under the Biden administration] but it’s challenging work with
few supports and considerable uncertainty,” described a stakeholder.

Finding: Staff wish to participate in learning and support communities across the
ORR network.

There is a desire among respondents to create learning and support communities across the ORR
network. Several regions—namely Houston, Los Angeles, New York/New Jersey—have devel-
oped monthly stakeholder calls or working groups for those who serve unaccompanied children
following release. These virtual meetings create opportunities to share experiences and pro-
gramming updates and to host a series of external presenters, such as country conditions, mental
health, or legal experts. These no- or low-cost networks troubleshoot issues confronting young
people following release, provide mutual support, and assist post-release providers to coordinate
services. Interviewees who work in facilities expressed a desire for similar opportunities to share
experiences, innovations, and best practices by discipline. One participant shared, “I would love
an opportunity to connect with other clinicians (take out to protect identify?) who are serving
children in a similar capacity. This work is pretty isolating, especially if there are only a few cli-
nicians at your facility, even less because I am more senior. This would provide relevant profes-
sional development and support which we need with such heavy work.”

Similarly, educators in facilities expressed interest in meeting with other facility instructors. One
respondent shared, “I just fell into this work. I have done some ESL work and speak Spanish.
My supervisor does her best to provide support, but I really want to know what innovative ideas
other teachers have to actually teach, not just manage behaviors of a constantly rotating group of
kids. Some days it’s just too much. Some support and some fresh energy would help not just me
but the kids in my classroom too.”

Finding: Need for more robust interdisciplinary training for both staff and legal
service providers

Newly hired staff in ORR facilities and legal service organizations participate in a series of
preservice and ongoing training. In recent years, ORR has enhanced its training requirements to
include topics such as serving LGBTQIA+ children; cultural sensitivity with regarding to dis-
cussing sex, sexual abuse, harassment, and sexual behavior; child trauma; resources for unac-
companied children following release; and working cross-culturally with children. Yet, staff
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continue to report that training remains insufficient and ineffective. Many interviewees expressed
feelings of unpreparedness to work with a trauma victim and were interested in learning tactics
and techniques to support children who were experiencing flashbacks, intrusive thoughts, panic
attacks, self-harm, and night terrors. Respondents shared:

«  “Staff try their best, but we barely get any training in trauma-informed care or opportunities
to better understand the cultural, political, social situations in the Northern Triangle. It im-
pacts our work with kids.”

*  “In our shelter, the staff are a bunch of 20-year-olds whose parents were immigrants. Many
of us were immigrants. We understood the struggle and the reasons why children and families
immigrate. But we aren’t equipped with the education and training on how to best support
kids in our care. We trauma-bonded as staff because we had little support.”

o ‘I feel like staff are trained on trauma-informed care once, and then the administration claims
we are trauma-informed. It’s clearly more involved than a 2-hour online training.”

* “If ORR enlisted a strengths-based, trauma-informed lens, institutional responses to chil-
dren’s narratives would be completely different for so many children. We would recognize
that children have voices, opinions, and power in how they understand their experiences and
who they want to live with.”

Further, 36% of legal services providers reported that they felt “not at all” or only “slightly” pre-
pared to work with unaccompanied children. Our findings suggest that lawyers desire more legal
training, specifically on immigration law and policy, evidentiary rules, and representing children
in immigration court.
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Figure 12:

Legal service providers were asked:
“Do you feel prepared to work

with children in ORR custody?”

Despite enhanced training requirements, ORR should evaluate training topics and modalities
to ensure they are content-rich, research-informed, and engaging for new and continuing
staff. When staff were surveyed on which training topics should be prioritized, they ranked
the following topics in order of priority: trauma and child migration: causes, consequences,
and mitigating effects; effective interviewing of children and youth; child and age-appropriate
communication; child welfare: law, policy, and best-practices; and human trafficking.

Recommendations

1. ORR should invest in creating spaces dedicated to stakeholder sharing and mutual support
(based on discipline and/or professional role) across facilities to begin addressing high levels
of burn-out and feelings of isolation.

2. ORR should require and confirm that monthly stakeholder meetings are happening in
all regions.

3. ORR and stakeholders should partner with social work and psychology graduate programs to
invest in a pipeline of bi-cultural, bilingual providers.

4. ORR and the Acacia Center for Justice should partner with law schools to invest in a pipeline
of competent, trauma-informed legal service providers.

5. ORR, facilities, and legal service providers should revise staff onboarding and continuing
education training on topics related to working cross-culturally, providing trauma-responsive
care, and country conditions expertise related to emergent and specialized populations of
children entering federal custody.

6. ORR should build self-care opportunities into all stakeholder funding.
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